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INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  206 

Investigations  Relating  To  Import 
Injury  to  Industries,  Market  Disruption, 
and  Review  of  Relief  Actions 

agency:  International  Trade 
Commission. 

ACTION:  Interim  rules  with  request  for 
comments. 

summary:  The  Commission  is  revising 
Part  206  on  an  interim  basis  to  conform 
its  rules  to  amendments  to  sections  201 
and  406  of  the  Trade  Act  of  1974  made 
by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  The 
Commission  has  adopted  interim  rules 
because  the  amendments  in  the  1988  act 
were  effective  on  the  date  of  enactment. 
In  addition,  the  Commission  seeks 
public  comment  on  these  interim  rules 
prior  to  issuing  final  rules. 

In  the  1988  act  Congress  rewrote 
section  201  in  its  entirety  and  amended 
section  406  in  several  respects.  Among 
other  things,  new  section  201  provides 
for  the  submission  of  industry 
adjustment  plans  and  commitments,  for 
Commission  determinations  concerning 
critical  circumstances,  and  for  interim 
relief  for  industries  producing  perishable 
agricultural  products;  includes  new  or 
reviewed  factors  to  be  considered  in 
determining  serious  injury  or  threat  of 
serious  injury;  and  establishes  new  time 
limits  for  making  determinations  and 
issuing  reports.  Amended  section  406 
includes,  among  other  things,  several 
provisions  that  clarify  statutory  criteria. 
Because  of  the  number  of  changes,  the 
Part  206  rules  have  been  revised. 

DATES:  The  interim  rules  are  effective  on 
August  23, 1988,  except  that  they  shall 
not  apply  to  any  investigations 
commenced  before  that  date.  Comments 
on  the  interim  rules  will  be  considered  if 
received  on  or  before  October  28, 1988. 
ADDRESS:  A  signed  original  and  14 
copies  of  each  set  of  comments,  along 
with  a  cover  letter  addressed  Kenned  R. 
Mason,  Secretary,  should  be  sent  to  the 
U.S.  International  Trade  Commission, 
500  E  Street,  SW.,  Washington,  DC 
20436. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  W.  Gearhart,  Esq.,  Assistant 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1091. 

SUPPLEMENTARY  INFORMATION:  Section 
335  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1335]  authorizes  the  Commission  to 
adopt  such  reasonable  procedures  and 
rules  and  regulations  as  it  deems 


necessary  to  carry  out  its  functions  and 
duties. 

On  August  23, 1988,  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(“the  1988  Act")  became  effective.  The 
1988  Act  contains  provisions  which, 
inter  alia,  amend  sections  201  and  406  of 
the  Trade  Act  of  1974  (19  U.S.C.  2251, 
2436).  The  Commission’s  rules 
concerning  practice  and  procedure  in 
regard  to  these  provisions  need  to  be 
amended  to  coi^orm  to  the  new 
legislation.  The  1988  Act,  inter  alia,  also 
amended  the  antidumping  and 
countervailing  duty  provisions  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1671  et  seq.] 
and  section  337  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1337).  Interim  rules  amending 
Parts  207,  210,  and  211  of  19  CFR, 

Chapter  II,  to  reflect  the  amendments  to 
those  provisions  are  being  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Commission  rules  to  implement  new 
legislation  ordinarily  are  promulgated  in 
accordance  with  the  rulemaking 
provisions  of  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.)  (APA),  which  requires  the 
following  steps:  (1)  Publication  of  a 
notice  of  proposed  rule  making;  (2) 
solicitation  of  public  comment  on  the 
proposed  rules;  (3)  Commission  review 
of  such  comments  prior  to  developing 
final  rules;  and  (4)  publication  of  the 
final  rules  30  days  prior  to  their  effective 
date.  See  5  U.S.C.  553.  That  procedure 
could  not  be  utilized  in  this  instance 
because  the  new  legislation  became 
effective  upon  enactment,  and  it  was  not 
possible  to  complete  the  procedure  prior 
to  the  effective  date  of  the  new 
legislation. 

The  Commission  thus  determined  to 
adopt  interim  rules  that  would  go  into 
effect  when  the  new  legislation  was 
enacted  and  would  remain  in  effect  until 
the  Commission  could  adopt  final  rules 
promulgated  in  accordance  with  the 
usual  notice,  comment,  and  advance 
publication  procedure. 

The  Commission’s  authority  to  adopt 
interim  rules  without  following  all  steps 
listed  in  section  553  of  the  APA  is 
derived  from  two  sources:  (1)  Section 
335  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1335),  and  (2)  provisions  of  section  553 
of  the  APA  which  allow  an  agency  to 
dispense  with  various  steps  in  the 
prescribed  rulemaking  procedure  under 
certain  circumstances. 

Section  335  of  the  Tariff  Act  of  1930 
authorizes  the  Commission  “to  adopt 
such  reasonable  procedures  and  rules 
and  regulations  as  it  deems  necessary  to 
carry  out  its  functions  and  duties.”  19 
U.S.C.  1335.  The  Commission 
determined  that  the  need  for  interim 
rules  is  clear  in  this  instance.  The 


Commission  noted  that  the  new 
legislation  alters  practice  and  procedure 
in  important  respects  with  respect  to 
sections  201  and  406  and  that  some 
existing  Commission  rules  either  do  not 
anticipate  the  new  legislation  or  will  be 
in  conflict  with  it.  The  Commission 
found  that  rulemaking  was  essential  for 
the  orderly  administration  of  the  two 
provisions  as  amended  by  the  new 
legislation.  Furthermore,  since  the 
legislation  became  effective 
immediately  upon  enactment,  the 
Commission  concluded  that  it  was 
imperative  that  implementing 
Commission  rules  be  in  place  on  the 
enactment  date  of  the  new  statute. 

'The  Commission  noted  that  an  agency 
may  dispense  with  publication  of  a 
notice  of  proposed  rule  making  when  the 
following  circumstances  exist:  (1)  The 
proposed  rules  are  interpretative  rules, 
general  statements  of  policy,  or  rules  of 
agency  organization,  procedure  or 
practice;  or  (2)  the  agency  for  good 
cause  finds  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  and  that  finding  (and  the 
reasons  therefor)  are  incorporated  into 
the  rules  adopted  by  the  agency.  5 
U.S.C.  553(b].  An  agency  may  also 
dispense  with  the  publication  of  a  notice 
of  final  rules  thirty  days  prior  to  their 
effective  date  if  (1)  the  rules  are 
interpretive  rules  or  statements  of  policy 
or  (2)  the  agency  finds  that  “good  cause" 
exists  for  not  meeting  the  advance 
publication  requirement  and  that  finding 
is  published  along  with  the  rule.  5  U.S.C. 
553(d)(3). 

In  this  instance,  the  Commission 
determined  that  the  requisite 
circumstances  existed  for  dispensing 
with  the  notice,  comment,  and  advance 
publication  procedure  that  ordinarily 
precedes  the  adoption  of  Commission 
rules.  For  purposes  of  invoking  the 
section  553(b]  exemption  from 
publishing  a  notice  of  proposed  rule 
making  which  solicits  public  comment, 
the  Commission  found  that  (1)  the 
interim  rules  are  “agency  rules  of 
procedure  or  practice”;  and  (2)  since  the 
new  legislation  would  become  effective 
upon  enactment,  it  clearly  would  be 
“impracticable"  for  the  Commission  to 
comply  with  the  usual  notice,  comment, 
and  advance  publication  procedure.  For 
the  purpose  of  invoking  the  section 
553(d)(3)  exemption  fi-om  publishing 
advance  notice  of  the  interim  rules  30 
days  prior  to  their  effective  date,  the 
Commission  found  that  the  fact  that  the 
new  legislation  was  effective  upon 
enactment  made  such  advance 
publication  impossible  and  constituted 
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“good  cause”  for  the  Coounission  not  to 
comply  with  that  requirement 

The  Commission  recognizes  that 
interim  regulations  should  not  respond 
to  anything  more  than  the  exigencies 
created  by  the  new  legislation  and 
expects  that  the  more  coiiq>rehensive 
Hnal  rules  to  follow  will  emerge  as  a 
result  of  the  Congressicmally  mandated 
policy  of  affording  public  participation 
in  the  rulemaking  process.^  Having  been 
promulgated  m  reponse  to  exigencies 
created  by  the  new  legislation,  each 
interim  rule  accordingly  comes  under 
one  or  more  of  the  fcdlowing  categories: 
(1)  Revision  of  an  pre-existing  rule  that 
conflicted  with  the  new  legislation;  (2)  a 
technical  amendment  to  make  a  pre¬ 
existing  rule  conform  to  the  language  or 
subsection  designations  ctf  the  new 
legislation;  (3)  a  cross-reference  to  an 
interim  rule  which  was  added  to  an 
otherwise  unamended  jure-exiating  rule 
to  achieve  intra-part  consistency  and  to 
avoid  confusion  about  how  the 
unamended  provisions  of  the  rule  are  to 
be  applied  in  li^t  of  the  interim  rule 
provisions  concerning  the  same  subject 
matter;  (4)  reorganization  or  rewording 
of  a  pre-existing  rule  to  avoid  confusion 
about  how  the  ^e  is  to  be  applied  in 
light  of  the  new  legislation;  or  (5)  a  new 
rule  covering  a  matter  provided  for  in 
the  new  legislation  but  not  cov»ed  by  a 
pre-existing  rule.  Mc»e  compr^en^ve 
final  rules  will  be  issued  at  a  later  date 
in  accordance  with  the  usual  notice, 
public  comment,  and  advance 
publication  procediure. 

The  Commission  has  determined  that 
these  amendments  do  not  constitute  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  (46  FR 13193,  Feb.  17, 19811 
because  they  do  not  meet  the  criteria 
described  in  section  l(b}  of  the  EO. 
Moreover,  the  amendments,  as  interim 
rules,  are  not  subject  to  the  filing 
requirement  of  section  3(c)[3]  of  the  EO. 

Explanation  of  Interim  Amendments  to 
19CFRM2S6 

The  amendments  set  forth  below  are 
intended  to  reflect  amendments  to 
§  §  201  and  406  of  the  Ttude  Act  of  1974 
effected  by  the  1988  act.  In  tite  1988  act 
Congress  rewrote  the  sections  201-203 
import  relief  provisions  of  the  Trade  Act 
of  1974  in  their  entirety.  The  new 
provisions  are  set  fortii  in  sections  201- 
204  of  the  Trade  Act  of  1974,  as 
amended.  The  1988  act  amended  section 
406  of  the  Trade  Act  but  did  not 


'  See  American  Federation  of  Government 
Employees,  AFL-CIO  v.  Block,  655  F.2d  1153, 1157- 
1158  (D.C.  Cir.  1881).  See  also  United  Stales  v. 
Gamer.  787  F.2d  104. 120  (5tii  Cir.  1985)  (quoting 
American  Federation  of  Government  Emfrfoyees, 
AFL-CIO  V.  Blacky. 


rewrite  it  in  its  entirety.  References 
below  the  Trade  Act  and  to  sections 
thereof  are  to  the  Trade  Act  of  1974,  as 
amended  by  the  1988  act. 

Except  as  noted,  the  interim  rules  are 
similar  in  substance  to  the  previous 
rules  but  have  been  rewritten  in  their 
entirety  and  renumbered  largely  to 
reflect  numerous  changes  in  statutory 
citations,  additional  information  to  be 
furnished  in  petitions  relevant  to  the 
question  of  injury,  new  Commission 
findings  with  regard  to  critical 
circumstances  and  perishable 
agricultural  products,  and  new 
Commission  responsilnlities  with  regard 
to  the  monitoring  of  relief,  advising  tiie 
President  as  to  Ae  effect  of  modification 
or  termination  of  relief,  and  evaluating 
the  effectiveness  of  recently  terminated 
relief. 

SectMHis  206.1  through  206.6  are  rules 
of  general  applicability  to  tiiis  Pzirt  206. 

Section  206.1  is  amended  to  refn  to 
the  new  statutory  provisions  in  the 
Trade  Act  as  well  as  to  delete 
references  to  Hie  Trade  Expansion  Act 
of  1962,  the  predecessor  statute  to  tite 
1974  Tirade  Act  (whidi  for  the  most  part 
was  repealed  in  1975  when  the  1974 
Trade  Act  was  originally  enacted), 
under  which  the  Commisskm  no  longer 
perfmms  functions  in  this  regard. 

Section  206.2  would  similarly  be 
amended  to  reflect  changes  in  statutory 
authority. 

Section  206.3  is  amended  to  effect 
minof  editorial  changes. 

Section  206.4  is  amended  to  reflect  the 
fact  that  the  Comission  is  required  to 
transmit  copies  of  petitions  to  the  U.S. 
Trade  Representative  (rather  than  the 
Special  Representative  for  lYade 
Negotiations). 

Section  206.5  is  amended  to  reflect  the 
fact  that  separate  Commission  hearings 
will  be  required  for  the  issues  of  injury 
and  remedy  (if  necessary)  and  to  invite 
puUic  comment  on  the  petitioner's 
adjustment  plan,  if  one  is  submitted. 

Section  206.6  amended  to  reflect 
changes  in  statutory  citations  and  the 
findi^s  and  information  titat  new 
section  204  of  the  Trade  Act  requires 
that  the  Commission  furnish  with  its 
report  to  the  President. 

Sections  206.11  through  206.17  pertain 
to  Commission  investigations  under  title 
II  of  the  Trade  Act  of  1974  with  respect 
to  rdief  from  import  competition. 

Section  206.11  is  similar  to  old  {  206.7, 
except  that  it  reflects  changes  in 
statutory  citations. 

Section  206.12  defines  the  terms 
“adjustment  plan”,  “commitments”, 
“critical  circumstances”,  and 
“perishable  agricultural  product”.  These 
are  terms  newly  used  in  the  escape 


clause  law,  and  the  Commission 
definitions  closely  track  definitions  set 
forth  in  the  statutory  provisions. 

Section  206.13(a)  and  (b)  closely 
parallel  old  S  206.^  and  new  subsection 
(c)  reflects  the  statutory  prerequisites 
for  filing  a  petition  that  requests 
provisional  relief  with  respect  to  a 
perishable  agricultural  product 

Section  206.14  parallels  the  petition 
contents  requirements  of  old  S  206.9 
and,  in  additicm,  requires  that  petitioner 
notify  the  Commission  in  the  petition, 
when  appropriate,  as  to  whether 
petitioner  is  alleging  critical 
circumstances  or  is  seeking  temporary 
relief  with  regard  to  a  perishable 
agricultural  product;  that  petitioner 
indicate  the  percent  of  domestic 
production  that  it  accoimts  for  and  basis 
for  asserting  that  it  is  representative  of 
an  industry;  and  that  petitioner  provide 
certain  adWtional  data  relating  to 
additional  economic  factors  that  the 
Commission  is  required  to  consider  in 
determining  whether  a  domestic 
industry  is  seriously  injured  or 
threatened  with  serious  injury. 

Section  206.15  reflects  statutory 
provisions  relating  to  the  submission  to 
the  Commission  of  industry  adjustment 
plans  and  commitments  by  firms, 
workers,  commnnities,  trade 
associations,  and  other  interested 
persons. 

Section  206.16  parallels  the  time  for 
reporting  provision  of  old  8  206.10  and, 
in  addition,  indicates  Commission 
statutory  deadlines  for  making  findings, 
with  respect  to  injury  and  remedy, 
parishal^  agricultural  products,  and 
critical  circumstances. 

Section  206.17  parallels  the  public 
report  provision  of  old  §  206.11. 

Section  206.21  through  206.28  pertain 
to  Commission  investigations  under  title 
IV  of  the  Trade  Act  of  1974  with  regard 
to  maricet  disruption. 

Section  206.21  is  unchanged  fiom  old 
§206.12. 

Section  206.22  parallels  old  §  206.13 
without  substantive  change. 

Sections  206.23  is  substantially  the 
same  as  old  §  206.14,  except  that  it 
requires  submission  of  certain  data  in 
petitions  relating  to  additional  economic 
factors  that  the  Commission  must 
consider  in  determining  whether  market 
disruption  exists  and  certain 
informatioa  relating  to  the  question  of 
whether  petitioner  is  representative  of 
an  industry. 

Sections  206.24  and  206.25,  which 
relate  to  time  for  reporting  and  public 
reports,  respectively,  are  the  same  as 
old  §§  206.15  and  206.16. 

Sections  206.31  through  206.34  pertain 
to  Commission  investigations  under 
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section  204  of  the  Trade  Act  of  1974  with 
respect  to  monitoring  of  imports  subject 
to  relief  and  advice  to  the  ^sident 
concerning  the  probable  economic  effect 
of  extension,  reduction,  modification,  or 
termination  of  relief  actions. 

Section  206.31  states  that  the  rules  in 
this  Subpart  C  pertain  to  Commission 
investigations  under  section  204  of  the 
Trade  Act. 

Section  206.32  states  that  the 
Commission  will  monitor  developments 
in  the  domestic  industry  for  the  duration 
of  a  relief  action  and  will  submit 
biannual  reports  to  the  President  and 
the  Congress  on  the  results  of  that 
monitoring. 

Section  206.33  states  that  the 
Commission,  upon  the  request  of  the 
President,  will  conduct  investigations 
for  the  purpose  of  gathering  information 
in  order  that  it  might  advise  the 
President  of  its  judgment  as  to  the 
probable  economic  effect  on  the 
industry  concerned  of  any  extension, 
reduction,  modiHcation,  or  termination 
of  a  relief  action. 

Section  206.34  states  that  the 
Commission  will  conduct  investigations 
to  evaluate  the  effectiveness  of  relief 
after  the  termination  of  a  relief  action. 

List  of  Subjects  in  19  CFR  Part  206 

Administrative  practice  and 
procedure.  Investigations,  Imports. 

19  CFR  Chapter  II  is  amended  by 
revising  Part  to  read  as  follows: 

PART  206— INVESTIGATIONS 
RELATING  TO  IMPORT  INJURY  TO 
INDUSTRIES,  MARKET  DISRUPTION, 
AND  REVIEW  OF  REUEF  ACTIONS 

Sec. 

206.1  Applicability  of  part. 

Subpart  A— General 

206.2  Identification  of  type  of  petition. 

206.3  Institution  of  investigations. 

206.4  Notification  of  other  agencies. 

206.5  Public  hearing. 

206.6  Report  to  the  President. 

Subpart  B— Investigations  for  Relief  From 
Import  Competition 

206.11  Applicability  of  subpart. 

206.12  Dehnitions  applicable  to  Subpart  B. 

206.13  Who  may  file  a  petition. 

206.14  Contents  of  petition. 

206.15  Industry  adjustment  plan  and 
commitments. 

206.16  Time  for  determinations,  reporting. 

206.17  Public  report. 

Subpart  C— Investigations  for  Relief  From 
Market  Disruption 

206.21  Applicability  of  subpart. 

206.22  Who  may  file  a  petition. 

206.23  Contents  of  petition. 

206.24  Time  for  reporting. 

206.25  Public  report. 


Subpart  D — Monitoring;  Advice  As  to  Effect 
of  Extension,  Reduction,  Modification,  or 
Termination  of  Relief  Action 

206.31  Applicability  of  subpart. 

206.32  Monitoring. 

206.33  Investigations  to  advise  the  President 
as  to  the  probable  economic  effect  of 
extension,  reduction,  modification,  or 
termination  of  action. 

206.34  Investigations  to  evaluate  the 
e^ectiveness  of  relief. 

Authority:  Sec.  335,  Tari^  Act  1930  (72  Stat. 
680;  19  U.S.C.  1335);  Sec.  603,  Trade  Act  of 
1974  (88  Stat.  2073;  19  U.S.C.  2482). 

§  206.1  Applicability  of  part 

This  Part  206  applies  speciHcally  to 
functions  and  duties  of  the  Commission 
under  sections  201-202,  204,  and  406  of 
the  Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2251  et  seq.,  2436)  (hereinafter 
Trade  Act).  For  other  rules  of  general 
applications  see  Part  201  of  this  chapter. 
Subpart  A  of  this  part  sets  forth  rules 
generally  aplicable  to  investigations 
conducted  under  these  provisions  of  the 
Trade  Act.  Each  of  Subparts  B  and  C  of 
this  part  sets  forth  rules  speciHcally 
applicable  to  petitions  and 
investigations  under  sections  202  and 
406,  respectively,  of  the  Trade  Act. 
Subpart  D  of  this  part  sets  forth  rules 
speciHcally  applicable  to  functions  and 
duties  under  section  204  of  the  Trade 


Subpart  A — General 

§  206.2  Identification  of  type  of  petition. 

Each  petition  under  this  Part  206  shall 
state  clearly  on  the  first  page  thereof 
“This  is  a  petition  under  section  (202  or 
406,  as  the  case  may  be)  of  the  Trade 
Act  of  1974  and  Subpart  (B  or  C,  as  the 
case  may  be)  of  Part  206  of  the  rules  of 
practice  and  procedure  of  the  United 
States  International  Trade 
Commission”. 

§  206.3  Institution  of  investigations. 

Promptly  after  the  receipt  of  a  petition 
under  this  Part  206,  properly  filed,  the 
Commission  will  institute  an 
appropriate  investigation  and  will  cause 
a  notice  thereof  to  be  published  in  the 
Federal  Register. 

§  206.4  Notification  of  other  agencies. 

The  Commission  will  promptly 
transmit  copies  of  petitions  filed  and 
notiHcation  of  investigations  instituted 
to  the  Office  of  the  United  States  Trade 
Representative  (hereinafter  USTR),  the 
Secretary  of  Commerce,  the  Secretary  of 
Labor,  and  other  Federal  agencies 
directly  concerned. 

§  206.5  Public  hearings. 

Public  hearings  on  the  subject  of 
injury  and  remedy  (if  necessary)  will  be 
held  in  connection  with  each 


investigation  instituted  under  this  part 
after  reasonable  notice  thereof  has  been 
caused  to  be  published  in  the  Federal 
Register.  All  interested  parties  and 
consumers  will  be  afforded  an 
opportunity  to  be  present,  to  present 
evidence,  to  comment  on  the  adjustment 
plan,  if  any,  submitted  in  the  case  of  an 
investigation  under  section  202(b),  and 
to  be  heard  at  such  hearings.  A  hearing 
on  remedy  will  not  be  held  if  the 
Commission  has  made  a  negative 
determination  on  the  question  of  injury. 

§  206.6  Report  to  the  President. 

The  Commission  will  include  in  its 
report  to  the  President  the  following; 

(a)  The  determination  with  respect  to 
whether  the  criteria  for  relief  provided 
in  section  202(b)  or  section  406(a)(1)  of 
the  Trade  Act,  as  the  case  may  be,  have 
been  satisfied,  and  an  explanation  of  the 
basis  for  the  determination; 

(b)  If  the  determination  under  section 
202(b)  or  section  406(a)(1)  is  affirmative, 
the  recommendations  for  action  and  an 
explanation  of  the  basis  for  each 
recommendation; 

(c)  Any  dissenting  or  separate  views 
by  members  of  the  Commission 
regarding  the  determination  and  any 
recommenda  tions; 

(d)  In  the  case  of  a  determination 
made  under  section  202(b): 

(1)  The  findings  with  respect  to  the 
results  of  an  examination  of  the  factors 
other  than  imports  which  may  be  a 
cause  of  serious  injury  or  threat  thereof 
to  the  domestic  industry; 

(2)  A  copy  of  the  adjustment  plan,  if 
any,  submitted  by  the  petitioner; 

(3)  Commitments  submitted  and 
information  obtained  by  the 
Commission  regarding  steps  that  firms 
and  workers  in  the  domestic  industry 
are  taking,  or  plan  to  take,  to  facilitate 
positive  adjustment  to  import 
competition; 

(4)  A  description  of  the  short-  and 
long-term  effects  that  implementation  of 
the  action  recommended  is  likely  to 
have  on  the  petitioning  domestic 
industry,  other  domestic  industries,  and 
consumers;  and 

(5)  A  description  of  the  short-  and 
long-term  effects  of  not  taking  the 
recommended  action  on  the  petitioning 
domestic  industry,  its  workers  and 
communities  where  production  facilities 
of  such  industry  are  located,  and  other 
domestic  industries. 

Subpart  B— Investigations  for  Relief 
from  Import  Competition 

§  206.1 1  Applicability  of  subpart. 

This  Subpart  B  applies  specifically  to 
investigations  under  section  202(b)  of 
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the  Trade  Act  For  other  appbcaUe 
rules,  see  Subpart  A  of  diis  part  and  Part 
201  of  this  chapter. 

§200.12  Definitions  appUcabie  to 
Subpart  B. 

For  the  purposes  of  this  part,  the 
following  terms  have  the  meanings 
hereby  assigned  to  them: 

(a)  Adjustment  plan  means  a  plan  to 
facilitate  positive  adjustment  to  inqxirt 
competition  submitted  by  a  petitioner  to 
the  Commission  and  USTR  either  with 
the  petition  or  an  any  time  within  120 
days  after  the  date  of  filing  of  the 
petition. 

(b)  Commitment  means  commitments 
that  a  firm  in  the  domestic  industry,  a 
certified  or  recognized  union  or  group  of 
workers  in  the  domestic  industry,  a  local 
community,  a  trade  association 
representing  the  domestic  industry,  or 
any  other  person  or  group  of  persons 
submits  to  the  Commission  regarding 
actions  such  persons  and  entities  intend 
to  take  to  fac^tate  positive  adjustment 
to  import  competition: 

(c)  Critical  circumstances  mean  such 
circumstances  as  are  described  in 
section  202(b)(3)(B)  of  the  Trade  Act; 

(d)  Perishable  agricultural  product 
means  any  agricultural  article,  including 
livestock,  for  which  the  USTR  considers 
action  to  be  appropriate  aftm*  taking  into 
account  the  factors  set  fordi  in  section 
202(d)(5)(A)  of  the  Trade  Act. 

§  206.13  Who  may  file  a  petition. 

(a)  In  general.  A  petition  under  this 
Subpart  B  may  he  filed  by  an  entity, 
including  a  trade  association,  firm, 
certified  or  recognized  union,  or  group  of 
workers,  that  is  representative  of  a 
domestic  industry  producing  an  article 
like  or  directly  competitive  with  a 
foreign  article  that  is  allegedly  being 
imported  into  the  United  States  in  such 
increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury,  or 
the  threat  thereof,  to  such  domestic 
industry. 

(b)  Reinvestigation  within  1  year. 
Except  for  good  cause  determined  by  the 
Commission  to  exist,  no  investigation 
for  the  purposes  of  section  202  of  the 
Trade  Act  shall  be  made  with  respect  to 
the  same  subject  matter  as  a  previous 
investigation  under  this  section  unless  1 
year  has  elaped  since  the  Commission 
made  its  report  to  the  President  of  the 
results  of  such  previous  investigation. 

(c)  Perishable  agricultural  product. 

An  entity  of  the  type  described  in  (a)  of 
this  section  that  represents  a  domestic 
industry  producing  a  perishable 
agricultural  product  may  petition  for 
provisional  relief  with  respect  to  such 
product  only  if  it  has  previously  filed  a 
request  with  USTR  for  the  mcmitoring  of 


imports  of  that  product,  USTR  has 
requested  that  the  Conuniasion  monitor 
and  investigate  imports  of  such  product, 
and  sud)  product  has  been  subject  to 
monitoring  by  the  Commission  for  not 
less  than  90  ^ys  as  of  the  date  the 
allegation  of  injury  is  included  in  the 
petition. 

§206.14  ComenU  of  petition 

A  petitirai  under  diis  Subpart  B  shall 
include  specific  information  in  support 
of  the  claim  that  an  article  is  being 
imported  into  the  United  States  in  sudi 
increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury,  or 
the  direat  thereof,  to  the  domestic 
industry  producing  an  article  like  or 
directly  cmnpetitive  with  the  imported 
article.  Sudi  petition  shall  state  whether 
critical  circumstances  are  alleged  and 
whedier  provisional  relief  is  sought 
because  the  imported  article  is  a 
perishable  agricultural  product  In 
addition,  such  petition  shall,  to  the 
extent  practicable,  include  the  following 
information: 

(a)  Product  description.  The  name  and 
description  of  the  imported  article 
concerned,  specifying  the  United  States 
tariff  provision  under  which  such  article 
is  classified  and  the  current  tariff 
treatment  thereof,  and  the  name  and 
description  of  the  like  or  directly 
competitive  domestic  article  concerned; 

(b)  Representativeness.  (1)  The  names 
and  addresses  of  the  firms  represented 
in  the  petition  andfor  the  firms 
employing  or  previously  employing  the 
workers  represented  in  the  petition  and 
the  locations  of  their  establishments  in 
which  the  domestic  article  is  produced; 
(2)  the  percmitage  of  domestic 
production  of  the  like  ot  directly 
competitive  domestic  article  that  such 
represented  firms  and/or  workers 
account  for  and  basis  for  claiming  that 
such  firms  and/or  woricers  are 
representative  of  an  industry;  and  (3)  the 
names  and  locations  of  all  other 
producers  of  the  domestic  article  known 
to  the  petitioner; 

(c)  Import  data.  Import  data  for  at 
least  each  of  the  most  recent  5  full  years 
which  form  the  basis  of  the  daim  that 
the  article  concerned  is  being  imported 
in  increased  quantities,  either  actual  or 
relative  to  domestic  production; 

(d)  Domestic  production  data.  Data  on 
total  U.S.  production  of  the  domestic 
article  for  each  full  year  for  which  data 
are  provided  pursuant  to  paragraph  (c) 
of  this  section; 

(e)  Data  showing  injury.  Quantitative 
data  indicating  the  nature  and  extent  of 
injury  to  the  domestic  industry 
concerned: 

(1)  With  respect  to  serious  injury,  data 
indicating: 


(1)  A  significant  idling  of  production 
facilities  in  the  industry,  including  data 
indicating  plant  closings  or  the 
underutil^tion  of  production  capacity; 

(ii)  The  inability  of  a  significant 
number  of  firms  to  carry  out  domestic 
production  operations  at  a  reasonable 
level  of  profit;  and 

(iii)  Si^ficant  unemployment  or 
underemplo3nnent  widdn  the  industry; 
and/or 

(2)  With  respect  to  the  threat  of 
serious  injury,  data  relating  to: 

(i)  A  decliira  in  sales  or  market  share, 
a  higher  and  growing  inventory  (whether 
maintained  by  domestic  producers, 
importers,  wholesalers,  or  retailers),  and 
a  downward  trend  in  production,  profits, 
wages,  or  employment  (or  increasing 
imderemployment); 

(ii)  The  extent  to  which  firms  in  the 
industry  are  unable  to  generate 
adequate  capital  to  finance  the 
modernization  of  their  domestic  plants 
and  equipment,  or  {u*e  unable  to 
maintain  existing  levels  of  expenditures 
for  research  and  development;  and 

(iii)  The  extent  to  which  the  U.S. 
market  is  the  focal  point  for  the 
diversion  of  exports  of  the  article 
concerned  by  reason  of  restraints  on 
exports  of  such  article  to,  or  on  imports 
of  such  article  into,  third  country 
markets: 

(f)  Cause  of  injury.  An  enumeration 
and  description  of  the  causes  believed 
to  be  resulting  in  the  injury,  or  threat 
thereof,  described  under  paragraph  (e) 
of  this  section,  and  a  statement 
regarding  the  extent  to  which  increased 
imports,  either  actual  or  relative  to 
domestic  production,  of  the  imported 
article  are  believed  to  be  such  a  cause, 
supported  by  pertinent  data; 

(g)  Relief  sought  and  purpose  thereof. 
A  statement  describing  the  import  relief 
sought,  including  the  type,  amount,  and 
duration,  and  the  specific  purposes 
therefor,  which  may  include  facilitating 
the  orderly  transfer  of  resources  to  more 
productive  pursuits,  enhancing 
competitiveness,  or  other  means  of 
adjustment  to  new  conditions  of 
competition; 

(h)  Efforts  to  compete.  A  statement  on 
the  efforts  being  taken,  or  planned  to  be 
taken,  or  both,  by  firms  and  workers  in 
the  industry  to  make  a  positive 
adjustment  to  import  competition. 

§  206.15  Industry  adjustment  plan  and 
commitinents. 

(a)  Adjustment  plan.  A  petitioner  may 
submit  to  the  Commission,  either  with 
the  petition  or  at  any  time  within  120 
days  after  the  date  of  filing  of  the 
petition,  a  plan  to  facilitate  positive 
adjustment  to  import  competition. 
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(b)  Commitments.  If  the  Commission 
makes  an  affirmative  injiuy 
determination,  any  Hrm  in  the  domestic 
industry,  certified  or  recognized  union  or 
group  of  workers  in  the  domestic 
industry,  local  community,  trade 
association  representing  the  domestic 
industry,  or  any  other  person  or  group  of 
persons  may,  individually,  submit  to  the 
Commission  commitments  regarding 
actions  such  persons  and  entities  intend 
to  take  to  facilitate  positive  adjustment 
to  import  competition. 

§  206.16  Time  for  determinations, 
reporting. 

(a)  In  general.  The  Commission  will 
make  its  determination  with  respect  to 
injury  within  120  days  after  the  date  on 
which  the  petition  is  filed,  the  request  or 
resolution  is  received,  or  the  motion  is 
adopted,  as  the  case  may  be,  except  that 
if  the  Commission  determines  before  the 
100th  day  that  the  investigation  is 
extraordinarily  complicated,  the 
Commission  will  make  its  determination 
within  150  days.  The  Commission  will 
make  its  report  to  the  President  at  the 
earliest  practicable  time,  but  not  later 
than  180  days  after  the  date  on  which 
the  petition  is  filed,  the  request  or 
resolution  is  received,  or  the  motion  is 
adopted,  as  the  case  may  be. 

(b)  Perishable  agricultural  product.  In 
the  case  of  a  request  in  a  petition  for 
provisional  relief  with  respect  to  a 
perishable  agricultural  product  that  has 
been  the  subject  of  monitoring  by  the 
Commission,  the  Commission  will  report 
its  determination  and  any  finding  to  the 
President  not  later  than  21  days  after  the 
date  on  which  the  request  for 
provisional  relief  is  received. 

(c)  Critical  circumstances.  If 
petitioner  alleges  the  existence  of 
critical  circumstances  in  the  petition  or 
on  or  before  the  90th  day  after  the  day 
on  which  the  petition  was  filed,  the 
Commission  will  report  its 
determination  regarding  such  allegation 
and  any  finding  on  or  before  the  120th 
day  after  such  filing  date.  In  the  event 
petitioner  alleges  such  circumstances 
after  the  90th  day  and  on  or  before  the 
150th  day  after  such  filing  date,  the 
Commission  will  report  its 
determination  regarding  such  allegation 
and  any  finding  on  or  before  the  date  its 
report  is  submitted  to  the  President. 

§  206.17  Public  report 

Upon  making  a  report  to  the  President 
of  the  results  of  an  investigation  to 
which  the  Subpart  B  relates,  the 
Commission  will  make  such  report 
public  (with  the  exception  of 
information  which  the  Commission 
determines  to  be  confidential)  and  cause 


a  summary  thereof  to  be  published  in 
the  Federal  Register. 

Subpart  C— Investigations  for  Relief 
from  Market  Disruption 

§  206.21  Applicability  of  subpart 

This  Subpart  C  applies  specifically  to 
investigations  under  section  406(a)  of 
the  Trade  Act.  For  other  applicable 
rules,  see  Subpart  A  of  this  part  and  Part 
201  of  this  chapter. 

§  206.22  Who  may  file  a  petition. 

A  petition  under  this  Subpart  C  may 
be  filed  by  an  entity,  including  a  trade 
association,  firm,  certified  or  recognized 
union,  or  group  of  workers,  that  is 
representative  of  a  domestic  industry 
producing  an  article  with  respect  to 
which  there  are  imports  of  a  like  or 
directly  competitive  article  which  is  the 
product  of  a  Communist  country,  which 
imports,  allegedly,  are  increasing 
rapidly,  either  absolutely  or  relative  to 
domestic  production,  so  as  to  be  a 
significant  cause  of  a  material  injury,  or 
the  threat  thereof,  to  such  domestic 
industry. 

§  206.23  Contents  of  petition 

A  petition  under  this  Subpart  C  shall 
include  specific  information  in  support 
of  the  claim  that  imports  of  an  article 
the  product  of  a  Communist  country 
which  are  like  or  directly  competitive 
with  an  article  produced  by  a  domestic 
industry,  are  increasing  rapidly,  either 
absolutely  or  relative  to  domestic 
production,  so  as  to  be  a  significant 
cause  of  material  injury,  or  the  threat 
thereof,  to  such  domestic  industry.  In 
addition,  such  petition  shall,  to  the 
extent  practicable,  include  the  following 
information: 

(a)  Product  description.  The  name  and 
description  of  the  imported  article 
concerned,  specifying  the  United  States 
tariff  provision  under  which  such  article 
is  classified  and  the  current  tariff 
treatment  thereof,  and  the  name  and 
description  of  the  like  or  directly 
competitive  domestic  article  concerned; 

(b)  Representativeness.  (1)  The  names 
and  addresses  of  the  firms  represented 
in  the  petition  and/or  the  firms 
employing  or  previously  employing  the 
workers  represented  in  the  petition  and 
the  locations  of  their  establishments  in 
which  the  domestic  article  is  produced; 
(2)  the  percentage  of  domestic 
production  of  the  like  or  directly 
competitive  domestic  article  that  such 
represented  firms  and/or  workers 
accoimt  for  and  the  basis  for  asserting 
that  petitioner  is  representative  of  an 
industry;  and  (3)  the  names  and 
locations  of  all  other  producers  of  the 
domestic  article  known  to  the  petitioner; 


(c)  Import  data.  Import  data  for  at 
least  each  of  the  most  recent  5  full  years 
which  form  the  basis  of  the  claim  that 
imports  fi'om  a  Communist  country  of  an 
article  like  or  directly  competitive  with 
the  article  produced  by  the  domestic 
industry  concerned  are  increasing 
rapidly,  either  absolutely  or  relative  to 
domestic  production; 

(d)  Domestic  production  data.  Data  on 
total  U.S.  production  of  the  domestic 
article  for  each  full  year  for  which  data 
are  provided  pursuant  to  subsection  (c) 
of  this  section; 

(e)  Data  showing  injury.  Quantitative 
data  indicating  the  nature  and  extent  of 
injury  to  the  domestic  industry 
concerned: 

(1)  With  respect  to  material  injury, 
data  indicating: 

(1)  An  idling  of  production  facilities  in 
the  industry,  including  data  indicating 
plant  closings  or  the  underutilization  of 
production  capacity; 

(ii)  The  inability  of  a  number  of  firms 
to  carry  out  domestic  production 
operations  at  a  reasonable  level  of 
profit;  and 

(iii)  Unemployment  or 
underemployment  within  the  industry; 
and/or 

(2)  With  respect  to  the  threat  of 
material  injury,  data  relating  to: 

(i)  A  decline  in  sales  or  market  share, 
a  higher  and  growing  inventory  (whether 
maintained  by  domestic  producers, 
importers,  wholesalers,  or  retailers),  and 
a  downward  trend  in  production,  profits, 
wages,  or  employment  (or  increasing 
underemployment); 

(ii)  The  extent  to  which  firms  in  the 
industry  are  unable  to  generate 
adequate  capital  to  finance  the 
modernization  of  their  domestic  plants 
and  equipment,  or  are  unable  to 
maintain  existing  levels  of  expenditures 
for  research  and  development;  and 

(iii)  The  extent  to  which  the  U.S. 
market  is  the  focal  point  for  the 
diversion  of  exports  of  the  article 
concerned  by  reason  of  restraints  on 
exports  of  such  article  to,  or  on  imports 
of  such  article  into,  third  country 
markets; 

(f)  Cause  of  injury.  An  enumeration 
and  description  of  ^e  causes  believed 
to  be  resulting  in  the  material  injury,  or 
thi'eat  thereof,  described  in  paragraph 
(e)  of  this  section;  information  relating 
to  the  effect  of  imports  of  the  subject 
merchandise  on  prices  in  the  United 
States  for  like  or  directly  competitive 
articles;  evidence  of  disruptive  pricing 
practices,  or  other  efforts  to  unfairly 
manage  trade  patterns;  and  a  statement 
regarding  the  extent  to  which  increased 
imports,  either  actual  or  relative  to 
domestic  production,  of  the  imported 
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article  are  believed  to  be  such  a  cause, 
supported  by  pertinent  data; 

(g)  Relief  sought  and  purpose  thereof 
A  statement  describing  the  import  relief 
sought. 

§  206.24  Time  for  reporting. 

The  Commission  will  make  its  report 
to  the  President  at  the  earliest  practical 
time,  but  not  later  than  3  months  after 
the  date  on  which  the  petition  is  Hied, 
the  request  or  resolution  is  received,  or 
the  motion  is  adopted,  as  the  case  may 
be. 

§  206.25  Public  report 

Upon  making  a  report  to  the  President 
of  the  results  of  an  investigation  to 
which  the  Subpart  C  relates,  the 
Commission  will  make  such  report 
public  (with  the  exception  of 
information  which  the  Commission 
determines  to  be  cooHdential)  and  cause 
a  summary  thereof  to  be  published  in 
the  Federal  Register. 

Subpart  D— Monitoring;  Advice  As  to 
Effect  of  Extension,  Reduction, 
Modification,  or  Termination  of  Relief 
Action 

§  206.31  Applicability  of  subpart 

This  Subpart  D  applies  specifically  to 
investigations  under  section  204  of  the 
Trade  Act.  For  other  applicable  rules, 
see  Subpart  A  of  this  part  and  Part  201 
of  this  chapter. 

§  206.32  Monitoring. 

(a]  In  general  As  long  as  any  import 
relief  imposed  by  the  President  pursuant 
to  section  203  of  the  Trade  Act  remains 
in  effect,  the  Commission  will  monitor 
developments  with  respect  to  the 
domestic  industry,  including  the 
progress  and  specific  efforts  made  by 
workers  and  firms  in  the  industry  to 
make  a  positive  adjustment  to  import 
competition. 

(b)  Biannual  reports.  The  Commission 
will  submit  a  report  on  the  results  of  the 
monitoring  to  the  President  and  the 
Congress  not  later  than  (1)  the  2nd 
anniversary  of  the  day  on  which  the 
action  under  section  203  of  the  Trade 
Act  first  took  effect,  and  (2)  the  last  day 
of  each  2-year  period  occurring  after 
such  first  report.  In  the  course  of 
preparing  each  such  report,  the 
Commission  will  hold  a  hearing  at 
which  interested  persons  will  be  given  a 
reasonable  opportunity  to  be  present,  to 
produce  evidence,  and  to  be  heard. 

§  206.33  Investigations  to  advise  the 
President  as  to  the  probable  economic 
effect  of  extension,  reduction,  modification, 
or  termination  of  action. 

Upon  the  request  of  the  President,  the 
Commission  will  conduct  an 


investigation  for  the  purpose  of 
gathering  information  in  order  that  it 
might  advise  the  President  of  its 
judgment  as  to  the  probable  economic 
effect  on  the  industry  concerned  of  any 
extension,  reduction,  modification,  or 
termination  of  the  action  taken  under 
section  203  which  is  under 
consideration. 

§  206.34  Investigations  to  evaluate  the 
effectiveness  of  relief. 

(a)  Investigation.  After  any  action 
taken  under  section  203  has  terminated, 
the  Commission  will  conduct  an 
investigation  for  the  purpose  of 
evaluating  the  effectiveness  of  the  relief 
action  in  facilitating  positive  adjustment 
by  the  domestic  industry  to  import 
competition,  consistent  with  the  reasons 
set  out  by  the  President  in  the  report 
submitted  to  the  Congress  under  section 
203(b). 

(b)  Hearing.  In  the  course  of  such 
investigation,  the  Commission  will  hold 
a  hearing  at  which  interested  persons 
will  be  given  an  opportunity  to  be 
present,  to  produce  evidence,  and  to  be 
heard. 

(c)  Time  for  reporting.  The 
Commission  will  submit  its  report  to  the 
President  and  to  the  Congress  by  no 
later  than  the  180th  day  after  the  day  on 
which  the  action  terminated. 

By  order  of  the  Commission. 

Issued:  August  24, 1988. 

Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  88-19634  Filed  8-26-88:  8:45  am| 
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19  CFR  Part  207 

Investigations  of  Whether  Injury  to 
Domestic  industries  Results  from 
Imports  Sold  at  Less  Than  Fair  Value 
or  from  Subsidized  Exports  to  the 
United  States 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Interim  rules  and  request  for 
comments. 

SUMMARY:  The  Commission  is  amending 
Part  207  on  an  interim  basis  to  conform 
with  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  which 
became  effective  on  August  23. 1988. 

The  amendments  to  Part  207  provide, 
in  particular,  for  certification  by 
submitters  of  factual  information  that 
such  information  is  accurate;  changes  in 
the  procedure  for  release  of  business 
proprietary  (formerly  confidential 
business)  information  under 
administrative  protective  order; 
strengthening  sanctions  for  breach  of 


protective  order;  more  detailed  filing  of 
critical  circumstances  allegations; 
deletion  of  provisions  incompatible  with 
the  new  law;  and  procedures  in 
proceedings  for  the  establishment  of 
short  life  cycle  product  categories. 

DATES:  The  interim  rules  are  effective  on 
August  23, 1988.  Comments  on  the 
interim  rules  will  be  considered  if 
received  on  or  before  October  28, 1988. 
ADDRESSES:  A  signed  original  and  14 
copies  of  each  set  of  comments,  along 
with  a  cover  letter  addressed  to  Kenneth 
R.  Mason,  Secretary,  should  be  sent  to 
the  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  Room 
112,  Washington,  DC  20436. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  R.  Bardos,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-252- 
1102. 

SUPPLEMENTARY  INFORMATION:  Section 
335  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1335)  authorizes  the  Commission  to 
adopt  such  reasonable  procedures  and 
rules  and  regulations  as  it  deems 
necessary  to  carry  out  its  functions  and 
duties. 

On  August  23, 1988,  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(“the  1988  Act")  became  effective.  This 
new  trade  legislation  contains 
provisions  which,  inter  alia,  amend  Title 
VII  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671  et  seq.).  The  Commission’s  rules 
concerning  Title  VII  practice  and 
procedure  need  to  be  amended  to 
conform  to  the  new  legislation.  The  1988 
Act.  inter  alia,  also  amends  other  parts 
of  the  Tariff  Act  of  1930  and  the  import 
relief  and  market  disruption  provisions 
of  the  Trade  Act  of  1974  (19  U.S.C.  2251, 
2436).  Interim  rules  amending  Parts  206, 
210,  and  211  of  19  CFR.  Chapter  II  to 
reflect  the  amendments  to  those 
provisions  are  being  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Commission  rules  to  implement  new 
legislation  ordinarily  are  promulgated  in 
accordance  with  the  rule  making 
provisions  of  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.).  (APA),  which  entails  the 
following  steps:  (1)  Publication  of  a 
notice  of  proposed  rule  making;  (2) 
solicitation  of  public  comment  on  the 
proposed  rules:  (3)  Commission  review 
of  such  comments  prior  to  developing 
final  rules;  and  (4)  publication  of  the 
final  rules  thirty  days  prior  to  their 
effective  date.  See  5  U.S.C.  553.  That 
procedure  could  not  be  utilized  in  this 
instance  because  the  new  legislation 
became  effective  upon  enactment,  and  it 
was  not  possible  to  complete  the 
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procedure  prior  to  the  effective  date  of 
the  new  legislation. 

The  Commission  thus  determined  to 
adopt  interim  rules  that  will  go  into 
effect  when  the  new  legislation  is 
enacted  and  will  remain  in  effect  until 
the  Commission  can  adopt  final  rules 
promulgated  in  accordance  with  the 
usual  notice,  comment,  and  advance 
publication  procedure. 

The  Commission’s  authority  to  adopt 
interim  rules  without  following  all  steps 
listed  in  section  553  of  the  APA  is 
derived  from  two  sources:  (1)  Section 
335  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1335)  and  (2)  provisicms  of  section  553 
the  APA  which  allow  an  agency  to 
dispense  with  various  steps  in  the 
prescribed  rule  making  procedure  under 
certain  circumstances. 

Section  335  of  the  Tariff  Act  of  1930 
authorizes  the  Commission  **10  adopt 
reasonable  procedures  and  rules  and 
regulations  as  it  deems  necessary  to 
carry  out  its  functions  and  duties."  19 
U.S.C.  1335.  The  Commission 
determined  that  die  need  for  interim 
rules  is  clear  in  this  instance.  The 
Commission  noted  that  the  new 
legislation  alters  Title  VII  practice  and 
procedure  in  important  respects  and  that 
some  existing  Commission  rules  woold 
be  in  conflict  with  the  new  legislation. 
The  Commission  found  that  rule  making 
was  essential  for  the  orderly 
administration  of  Title  VII  as  amended 
by  the  new  legislatkm.  Furthermore, 
since  the  legislation  became  effective 
immediately  upon  enactment,  the 
Commission  concluded  that  it  was 
imperative  that  implementing  rules  be  in 
place  on  the  enactmmit  date  of  the  new 
statute. 

The  Commission  noted  that  an  agency 
may  dispense  with  publication  of  a 
notice  of  proposed  rule  making  when  the 
following  circumstances  exist:  (1)  The 
proposed  rules  are  interpretive  njdes, 
general  statements  of  policy,  or  rules  of 
agency  organization,  procedure  or 
practice:  or  (2)  the  agency  for  good 
cause  finds  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  and  that  finding  (and  the 
reasons  therefor]  are  incorporated  into 
the  rules  adopted  by  the  agency.  5 
U.S.C.  553(b).  An  agency  may  also 
dispense  with  the  publication  of  a  notice 
of  final  rules  thirty  days  prior  to  their 
effective  date  if  (1)  the  rules  are 
interpretive  rules  or  statements  of  policy 
or  (2)  the  agency  finds  that  "good  cause” 
exists  for  not  meeting  the  advance 
publication  requirement  and  that  finding 
is  published  along  with  the  rule.  5  U.S.C. 
553(d)(3). 

In  this  instance,  the  Commission 
determined  that  the  requisite 


circiunstances  existed  for  dispensing 
with  the  notice,  comment,  and  advance 
publication  procedure  that  ordinarily 
precedes  the  adoption  of  Commission 
rules.  For  purposes  of  invoking  the 
section  553(b]  exemption  fiom 
pubhshing  a  notice  of  proposed  rule 
making  which  solicits  public  comment, 
the  Commission  found  that  (1)  die 
interim  rules  are  "agency  rules  of 
procedure  or  practice”:  and  (2)  8inc»  the 
new  legislatkm  wmdd  become  effective 
upon  enactment,  it  clearly  would  be 
"impracticable"  for  the  Commission  to 
comply  with  the  usual  notice,  comment, 
and  advance  publication  procedure.  The 
Commission  found  that  it  could  not 
predict  when  or  if  the  new  legislation 
would  pass  and  therefore  could  not 
predict  the  effective  date.  For  the 
purpose  of  invoking  the  section  553(d)(3) 
exemption  from  publishing  advance 
notice  of  the  interim  rules  thirty  days 
prior  to  their  effective  date,  the 
Commission  found  that  the  fact  that  the 
new  legislation  was  effective  upon 
enactment  made  such  advance 
publication  impossible  and  constituted 
"good  cause"  fen*  the  Commission  not  to 
comply  with  that  requirement 

The  Commission  recognizes  that 
interim  regulations  should  not  respond 
to  anything  more  than  the  exigmicies 
created  by  the  new  legislation  and 
expects  that  the  more  comprehensive 
final  rules  to  follow  will  emerge  as  a 
result  of  the  Congressionally-mandated 
policy  of  affording  public  participation 
in  the  rule  making  process.*  Having 
been  promulgated  in  response  to 
exigencies  created  by  the  new 
legislation,  each  interim  rule  accordingly 
comes  under  one  or  more  of  the 
following  categories:  (1)  Revision  of  a 
pre-existing  rule  that  conflicted  with  the 
new  legislation:  (2)  a  technical 
amendment  to  make  a  pre-existing  rule 
conform  to  the  language  or  subsection 
designations  of  the  new  legislation:  (3)  a 
cross-reference  to  an  interim  rule  wtoch 
was  added  to  an  otherwise  unamended 
pre-existing  rule  to  achieve  intra-Part 
consistency  and  to  avoid  confusion 
about  how  the  unamended  provisions  of 
the  rule  are  to  be  applied  in  light  of  the 
interim  rule  provisions  concerning  the 
same  subject  matter:  (4)  reorganization 
or  rewording  of  a  {H'e-existing  rule  to 
avoid  confusion  about  how  the  rule  is  to 
be  applied  in  light  of  the  new  legislation: 
or  (5)  a  new  rule  covering  a  matter 
provided  for  in  the  new  legislatkm  but 

‘  See  American  Federation  of  Government 
Employees,  AFL-CIO  v.  Block.  656  F.2d  lt53,  n57- 
1158  (D.C.  Cir.  1981).  See  aJso  United  States  ¥. 
Gamer.  767  F.2(l  104. 120  (5th  Cir.  1985)  (((tioting 
American  Federation  of  Government  ^ployees, 
AFL-aO  V.  Block). 


not  covered  by  a  pre-existing  rule.  More 
comprehensive  final  rules  wiQ  be  issued 
at  a  later  date  in  accordance  with  the 
usual  notice,  public  comment,  and 
advance  publication  procedure. 

The  Commission  has  determined  that 
these  amendments  do  not  constitute  a 
major  rule  for  the  purposes  of  Executive 
Order  12291  (46  FR 13193,  February  17, 
1981)  because  they  do  not  meet  the 
criteria  described  in  section  1(b)  of  the 
EO.  Moreover,  the  amendments,  as 
interim  rules,  are  not  subject  to  the  filing 
requirement  of  section  3(c)(3)  of  the  EO. 

Explanation  of  the  Interim  Amendments 
to  19  CFR  Part  207 

The  amendments  set  forth  b^ow  are 
intended  to  reflect  changes  in  the  law 
effected  by  the  1988  Act. 

Section  207.2  is  amended  to  remove 
paragraph  (h)  which  d^mes  the  term 
"interested  party.”  Because  the  statute 
as  amended  defines  the  term  and  the 
definition  in  §  207.2(h)  does  not  conform 
to  the  statute,  paragraph  (h)  is  removed 
as  unnecessary  and  obsolete.  Paragra[di 

(1) ,  which  defines  the  term  “reewd”,  is 
redesignated  paragraph  (h)  accordingly. 

Section  207.3  is  amended  to  require 
that  any  interested  party  submitting 
factual  information  and  any  person 
submitting  a  response  to  a  Commission 
questionnaire  must  certify  that  such 
information  is  accurate  and  complete  to 
the  best  of  the  submitter’s  knowledge. 
This  change  implements  a  {mmsion  in 
the  1988  Act  and  applies  only  to 
investigations  instituted  after  the 
effective  date  of  the  1988  Act. 

Section  207.7  is  amended  to  modify 
the  procedure  for  obtaining  confidential 
business  information,  now  termed 
business  proprietary  information,  under 
administrative  protective  orders.  'The 
amended  rule  applies  to  all 
investigations  instituted  after  the 
effective  date  of  the  1988  Act  In  the 
case  of  an  investigation  in  which  the 
preliminary  phase  was  instituted  before 
the  effective  date  but  the  final  phase  is 
instituted  after  the  effective  date, 
business  proprietary  information 
received  by  the  Commission  diuing  the 
prelimianry  phase  will  not  be  disclosed 
under  protective  order,  except  if  such 
information  is  separately  gathered  by 
the  Commission  in  the  fin^  ;diase. 
Sanctions  for  breach  of  protective  order 
are  strengthened  by  adding  the 
sanctions  of  (1)  public  release  of  the 
business  proprietary  information 
submitted  by  the  breaching  party,  and 

(2)  denial  of  access  to  business 
proprietary  information  in  the  current 
and  future  investigations.  The  added 
sanctions  are  necessitated  by  the 
provision  in  the  1988  Act  for  access  to 
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business  proprietary  information  by 
interested  parties  not  represented  by 
counsel. 

Section  207.10  is  amended  to  add  a 
provision  requiring  that  allegations  of 
critical  circumstances  made  after  the 
date  of  institution  of  the  Commission's 
Hnal  investigation  be  made  in  more 
detail  than  allegations  made  earlier. 

This  change  is  made  to  permit  sufficient 
time  for  tlm  Commission  to  make  the 
complex  critical  circumstances 
determination  required  by  the  1988  Act. 

Sections  207.26  and  207.27  are 
removed,  as  is  the  reference  to  S  207.26 
in  §  207.11.  This  change  is  made  because 
the  1988  Act  makes  significant  changes 
in  the  factors  which  the  Commission 
must  consider  in  making  determinations, 
thus  rendering  §§  207.26  and  207.27 
incompatible  with  current  law. 

A  new  §  207.26  is  added  to  provide  for 
procedure  in  proceedings  to  establish  a 
short  life  cycle  product  category.  Such 
procedure  is  needed  because  of  a 
provision  for  such  proceedings  in  the 
1988  act. 

List  of  Subjects  in  19  CFR  Part  207 

Administrative  practice  and 
procedure,  Investigations,  Imports. 

19  CFR  Chapter  II,  Part  207  is 
amended  as  set  forth  below: 

PART  207— [AMENDED] 

1.  The  authority  citation  for  Part  207  is 
revised  to  read  as  follows: 

Authority:  Secs.  303.  332.  and  701-779  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1303, 1332, 1335, 
1671-1677h):  sec.  603  of  the  Trade  Act  of  1974 
(19  U.S.C.  2582):  secs.  3, 102-107,  lOOl,  and 
1002  of  the  Trade  Agreements  Act  of  1979: 
and  secs.  1311-1337  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988. 

§207.2  [Amended] 

2.  Section  207.2  is  amended  to  remove 
paragraph  (h),  and  redesignate 
paragraph  (i)  as  paragraph  (h). 

3.  Section  207.3  is  revised  to  read  as 
follows: 

§  207.3  Certification  and  service  of 
documents. 

Any  person  submitting  factual 
information  on  behalf  of  the  petitioner 
or  any  other  interested  party  for 
inclusion  in  the  record,  and  any  person 
submitting  a  response  to  a  Commission 
questionnaire,  must  certify  that  such 
information  is  accurate  and  complete  to 
the  best  of  the  submitter’s  knowledge. 
Any  party  submitting  a  document  for 
inclusion  in  the  record  of  the 
investigation  shall,  in  addition  to 
complying  with  §  201.8  of  this 
chapter,  serve  a  copy  of  each  such 
document  on  all  other  parties  to  the 
investigation  in  the  manner  prescribed 


in  §  201.16  of  this  chapter.  Failure  to 
comply  with  the  requirements  of  this 
rule  may  result  in  removal  from  status 
as  a  party.  The  Commission  shall  make 
available  to  all  parties  to  the 
'.nvestigation  a  copy  of  each  document, 
except  transcripts  of  conferences  and 
hearings  and  responses  to  requests 
under  §  201.6(b)  (confidential  business 
information)  of  this  Chapter  and  §  207.7 
(documents  under  protective  order), 
placed  in  the  record  of  the  investigation 
by  the  Commission. 

4.  Section  207.7  is  amended  by 
revising  paragraphs  (a),  (b),  (d),  and  (e), 
and  adding  paragraphs  (f),  (g),  and  (h)  to 
read  as  follows: 

§  207.7  Limited  disciosure  of  certain 
confidentiai  information  under  a  protective 
order. 

(a)  (1)  Disclosure  Upon  receipt  of  a 
timely  application  filed  by  an  authorized 
applicant  which  (1)  describes  in  general 
terms  the  information  requested,  and  (ii) 
sets  forth  the  reasons  for  the  request 
[e.g.,  all  business  proprietary 
information  properly  disclosed  pursuant 
to  this  section  for  the  purpose  of 
representing  an  interested  party  in 
proceedings  pending  before  the 
Commission)  the  Secretary  will  make 
available  all  business  proprietary 
information  contained  in  Commission 
memoranda  and  reports  and  in  written 
submissions  filed  with  the  Commission 
at  any  time  during  the  investigation 
(except  privileged  information, 
classified  information,  and  specihe 
information  of  a  type  which  there  is  a 
clear  and  compelling  need  to  withhold 
from  disclosure,  e.g.,  trade  secrets)  to 
the  authorized  applicant  under  a 
protective  order  described  in  paragraph 
(b)  of  this  section.  The  term  "business 
proprietary  information"  as  used  in  this 
section  has  the  same  meaning  as  the 
term  “confidential  business 
information”  as  defined  in  section  201.6 
of  this  Chapter. 

(2)  Application  An  application  under 
paragraph  (a)(1)  of  this  section  must  be 
made  by  an  authorized  applicant  on  a 
form  adopted  by  the  Secretary  or  by 
certiHcation  that  the  authorized 
applicant  agrees  to  be  bound  by  the 
terms  of  the  protective  order  entered 
pursuant  to  paragraph  (b)  of  this  section. 
An  application  must  be  made  no  later 
than  the  time  that  an  entry  of 
appearance  is  made  pursuant  to  §  201.11 
of  this  chapter. 

(3)  Authorized  applicant  Only  an 
authorized  applicant  may  file  an 
application  under  this  subsection.  An 
authorized  applicant  is: 

(i)  An  attorney,  excepting  in-house 
corporate  counsel,  for  an  interested 


party  which  is  a  party  to  the 
investigation. 

(ii)  An  in-house  corporate  attorney  for 
an  interested  party  which  is  a  party  to 
the  investigation,  if  the  attorney  is  not 
involved  in  competitive  decisionmaking 
as  defined  in  U.S.  Steel  Corp.  v.  United 
States,  703  F.2d  1465  (Fed.  Cir.  1984). 

(iii)  A  consultant  or  expert  under  the 
direction  and  control  of  a  person  under 
paragraph  (a)(3)(i)  or  (ii)  of  this  section. 

(iv)  A  consultant  or  expert  who 
appears  regularly  before  the 
Commission. 

(v)  An  interested  party  which  is  a 
party  to  the  investigation,  if  such 
interested  party  is  not  represented  by 
counsel. 

A  person  under  paragraph  (a)(3)(iv)  or 
(v)  of  this  section  will  be  given  access  to 
the  business  proprietary  information  in 
the  record  under  such  terms  and 
conditions  as  required  to  assure  its  use 
is  limited  to  the  current  investigation 
and  that  the  recipient  is  not  involved  in 
competitive  decisionmaking  as  defined 
in  U.S.  Steel  Corp.  v.  United  States, 
supra. 

(4)  Forms  and  determinations.  The 
Secretary  may  adopt,  from  time  to  time, 
forms  for  submitting  requests  for 
disclosure  pursuant  to  a  protective  order 
incorporating  the  terms  of  this  rule.  The 
Secretary  shall  determine  whether  the 
requirements  for  release  of  information 
under  this  rule  have  been  satisfied.  This 
determination  will  be  made  concerning 
specific  business  proprietary 
information  as  expeditiously  as  possible 
but  in  no  event  later  than  fourteen  (14) 
days  from  the  filing  of  the  information, 
or  seven  (7)  days  in  a  preliminary 
investigation,  except  if  the  submitter  of 
the  information  objects  to  its  release  or 
the  information  is  unusually  voluminous 
or  complex,  in  which  case  the 
determination  will  be  made  within  thirty 
(30)  days  from  the  filing  of  the 
information,  or  ten  (10)  days  in  a 
preliminary  investigation.  The  Secretary 
shall  establish  a  list  of  parties  whose 
applications  have  been  granted.  The 
Secretary’s  determination  shall  be  final 
for  purposes  of  review  by  the  U.S.  Court 
of  International  Trade  under  section 
777(c)(2)  of  the  Act.  Should  the 
Secretary  determine  pursuant  to  this 
section  that  materials  sought  to  be 
protected  from  public  disclosure  by  an 
interested  person  do  not  constitute 
business  proprietary  information  or 
were  not  required  to  be  served  under 
paragraph  (f)  of  this  section,  then  the 
Secretary  shall,  upon  request,  issue  an 
order  on  behalf  of  the  Commission 
requiring  the  return  of  all  copies  of  such 
materials  served  in  accordance  with 
paragraph  (f). 
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(b)  Protective  order.  The  protective 
order  under  which  information  is  made 
available  to  the  authorized  a];^Kcant 
shall  require  him  to  submit  to  die 
Secretary  a  personal  sworn  statement 
that,  in  addition  to  such  odier  conditions 
as  the  Secretary  may  require,  he  wiM; 

(1)  Not  divulge  any  of  the  information 
so  obtained  and  not  otherwise  available 
to  him,  to  any  person  odier  dwn 

(1)  Persoimel  the  CoamwsMm 
concerned  with  the  procee<hng, 

(ii)  The  poson  or  agency  firom  whom 
the  information  was  obtained, 

(iii)  An  attorney,  excepting  m-house 
counsel  involved  in  con^titive 
deciskm-BMking,  employed  on  behalf  of 
the  party  requesting  the  disclosure,  and 
who  has  furnished  a  similar  statement, 
or 

(iv)  Consultants  and  other  mqoerta 
under  the  coitrol  of  the  authorized 
applicant  and  those  persons 
independently  contracted  witfi,  or 
employed  or  suponnsed  by,  the 
authorized  ^phcant  haviag  a  need 
thereof  in  connection  with  the 
proceeding  and  who  have  furnished  a 
similar  statement; 

(2)  Use  such  ittforraatioii  solely  for  the 
purposes  of  the  Commission  proceeding 
then  m  {vogress  or  for  jndicial  or 
Commission  review  dimrcoh 

(3)  Not  consult  with  any  person  not 
described  in  paragraph  (b)(1)  (iit)  or  (tv) 
of  this  secticm  conceniHig  such  famsiness 
proprietary  information  without  first 
having  recced  die  written  cimsent  of 
the  Secretary  and  die  attorney  of  the 
party  from  whom  such  business 
proprietary  information  was  obtained; 

(4)  Not  copy  or  odimwise  reproduce 
any  business  proprietary  materia) 
obtained  under  the  protective  order 
except  in  accordance  with  procedures  to 
be  established  by  the  Secretary,  and 

(5)  Report  promptiy  to  the  Secretary 
any  breach  of  the  protective  order. 
***** 

(d)  Sanctions  for  breach  of  protective 
order.  The  sworn  statement  referred  to 
in  paragraph  (b)  of  this  section  shall 
include  an  acknowledgment  by  the 
person  providing  it  that  breach  thereof 
may  subject  to  being  barred  fiom 
practice  in  any  capacity  before  the 
Commission; 

(1)  The  person  submitting  the 
statement,  and 

(2)  Such  person’s  partners,  associates, 
employer,  and  employees, 

for  up  to  seven  years  following 
publication  of  a  determination  that  the 
order  has  been  breached.  Any  breach  of 
a  protective  order  may  be  referred  to  the 
United  States  Attorney.  In  the  case  of  an 
attorney,  accountant,  or  other 
professional,  such  breach  also  may  be 


referred  to  the  ethics  panel  of  die 
appropriate  professional  association, 
liie  offender  and  the  party  he 
represents  shall  be  subject  to  such  other 
administrative  sanctions  as  die 
Commission  determines  to  be 
appropriate,  including  public  release  of 
or  striking  from  die  record  any 
information  or  briefs  submitt^  by,  or  on 
behalf  of,  the  offender  or  the  party 
represented  by  the  offender,  and  denial 
of  farther  access  to  business  proprietary 
information  in  the  current  or  any  future 
proceedings  before  the  Cmmmisskm. 

(e)  Sanction  procedare.  The 
Conunission  shall  detenninc  whedier 
any  person  has  violated  a  protective 
order,  and  may  impose  sanctions  in 
accordance  vrith  paragraph  (d)  of  tins 
section.  Any  person  against  whom  a 
sanction  is  proposed  to  be  applied  shall 
be  afforded  a  reasonable  opportunity  to 
be  heard  before  the  determination  is 
made. 

(f)  Service.  Any  party  filing  written 
submissions  whi^  include  business 
proprietary  information  to  the 
Commission  during  an  investigation 
shall  at  the  same  time  serve  complete 
copies  of  such  submissions  upon  aU 
authorized  applicants  appearing  on  the 
list  established  by  the  ^cretary 
pursuant  to  paragraph  (a)(3)  of  this 
sectioiL  Such  submissions  must  be 
accon^anied  by  a  certificate  of  service. 
Business  proprietary  information  in  such 
submissions  must  be  dearly  marked  as 
such  when  submitted,  and  must  be 
segregated  fiom  other  material  being 
siAmitted. 

(g)  Opportunity  to  comment  Parties 
which  obtain  disclosure  of  business 
proprietary  information  pursuant  to  this 
section  may  conunent  on  such 
information  in  their  prehearing  and 
posthearing  briefs,  and  in  their 
postconference  briefs  in  a  preliminary 
investigation.  They  may  also  file 
additional  written  comments  on  such 
information  no  later  than  five  (5) 
calendar  days  after  the  deadline  for 
posthearing  briefs  in  a  final 
investigation,  or  three  (3)  calendar  days 
after  the  deadline  for  postconference 
briefs  in  a  preliminary  investigation. 
Such  additional  conunents  must  be 
limited  to  comments  on  business 
proprietary  information  received  in  or 
after  the  posthearing  briefs,  or  in  or  after 
the  postconference  briefs  in  a 
preliminary  investigation.  Additional 
comments  which  do  not  comply  with  the 
requirements  of  this  paragraph  may  be 
stricken  from  the  record.  The  time 
periods  set  out  in  this  paragraph  are  not 
subject  to  §  201.6(a)  of  this  chapter  in 
that  intermediate  Saturdays,  Sundays, 
and  Federal  legal  holidays  shall  be  not 


excluded  fitim  the  computation  of  such 
time  periods. 

{fi\AppIicatuIity.  This  section  applies 
to  investigations  instituted  after  the 
effective  date  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988. 

5.  Section  207.10  is  amended  to  revise 
paragraph  (b)  and  add  a  new  paragraph 
(c)  as  follows: 

§207.10  FHtngof  paMMon  wMtiWio 
Commission. 

***** 

(b)  Service  of  the  petition.  A  copy  of 
the  petition,  or  a  version  thereof 
omitting  business  proprietary 
infcnmation,  shall  be  served  by 
petitioner  on  those  persons  enumerated 
in  19  CFR  353.36{aK6j  and  (a)(lll  or  in 
19  CFR  355.26(a)(6]  and  (a)tlO).  as 
appropriate.  A  copy  of  the  petition 
including  all  business  proprietary 
information  shall  be  serv^  by  petitioner 
on  those  persons  enumerated  on  the  list 
established  by  the  Secretary  pursuant  to 
§  207.7(a)(3).  Such  service  shall  be 
attested  by  a  certificate  of  service  as 
required  in  §  201.16(c). 

(c)  Wh«i  not  made  in  the  petitkm.  any 
allegations  of  critical  circuunstances 
under  section  703  or  733  of  the  Act  shall 
be  made  in  an  amendment  to  the 
petition  and  shall  be  filed  as  early  as 
possible.  If  filed  after  the  date  of 
institution  of  the  Commission’s  final 
investigation,  the  adlegotim  ^al) 
contain  information  reasonably 
available  to  petitifuier  concenung  the 
factors  enumerated  fai  sections 
705(b)(4)(A)  and  735(bK4)(A)  of  the  Act. 

§  207.26  [Removed] 

§  207.27  [Removed] 

§207.11  [Amended] 

6.  Section  207.26,  §  207.27,  and  the 
second  sentence  of  §  207.11  are 
removed. 

7.  A  new  §  207.26  is  added  to  read  as 
follows: 

§  207.20  Short  Nfe  cycle  products 

(a)  An  eligible  domestic  entity  may 
file  a  petition  to  establish  a  product 
category  fw  short  life  cycle  merchandise 
which  has  been  the  subject  of  two  or 
more  affirmative  dumping 
determinations.  The  Commission  shall 
within  thirty  (30)  days  of  the  filing  of  the 
petition  determine  its  sufficiency.  If  the 
petition  is  found  to  be  sufficient,  the 
Commission  shall  institute  a  proceeding 
to  establish  a  product  category  and 
publish  a  notice  of  institution  in  the 
Federal  Register.  Upon  request  of  an 
interested  person  filed  within  fifteen  (15) 
days  after  publication  of  the  notice  of 
institution,  the  Commission  will  conduct 
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a  hearing  which  shall  be  transcribed. 

The  Conunission’s  determination 
concerning  the  scope  of  the  product 
category  into  Mdiich  to  classify  the  short 
life  cycle  merchandise  identified  by  the 
petition  shall  be  issued  no  later  than 
ninety  (90)  days  after  the  filing  of  the 
petition. 

(b)  The  Commission  may  on  its  own 
initiative  and  at  any  time  modify  the 
scope  of  a  product  category  established 
in  a  preceding  pursuant  to  paragraph 
(a)  of  this  section.  Ninety  (90)  days  prior 
to  such  modification,  the  Commission 
shall  publish  a  notice  of  proposed 
modification  in  the  Federal  Register. 
Upon  request  of  an  interested  party  filed 
within  proposed  modification  in  the 
Federal  Register.  Upon  request  of  an 
interested  party  filed  within  fifteen  (15) 
days  after  publication  of  the  notice  of 
proposed  modification,  the  Commission 
will  conduct  a  hearing  which  shall  be 
transcribed.  Written  submissions 
concerning  the  proposed  modification 
will  be  accepted  if  filed  no  later  than 
sixty  (60)  days  after  publication  of  the 
notice  of  proposed  modification. 

By  order  of  the  Commission 

Issued:  August  24. 1988. 

Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  88-19637  Filed  8-26-88;  8:45  am] 
BILUNG  CODE  7020-«2-M 


19  CFR  Parts  210  and  211 

Interim  Rules  Governing 
Investigations  and  Enforcement 
Procedures  Pertaining  to  Unfair 
Practices  in  Import  Trade 

agency:  U.S.  International  Trade 
Commission. 

action:  Interim  rules  and  request  for 
comments. 

summary:  The  Commission  has  revised 
19  CFR  Parts  210  and  211  on  an  interim 
basis  to  implement  certain  provisions  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  which 
became  effective  on  August  23, 1988. 
DATES:  The  efifective  date  of  the  interim 
rules  is  August  23, 1988.  Comments  on 
the  interim  rules  will  be  considered  if 
received  on  or  before  October  28, 1988. 
ADDRESSES:  A  signed  original  and 
fourteen  (14)  copies  of  each  set  of 
comments,  along  with  a  cover  letter 
addressed  to  Kenneth  R.  Mason, 
Secretary,  should  be  sent  to  the  U.S. 
International  Trade  Commission.  Office 
of  the  Secretary,  500  E  Street,  SW^ 
Room  112,  Washington,  DC  20436. 


FOR  FURTHER  INFORMATION  CONTACT: 

P.N.  Smithey,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  telephone  202-252-1061. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission’s  TDD  terminal  on  202-252- 
1810. 

SUPPLEMENTARY  INFORMATION: 

The  Omnibus  Trade  and 
Con^titivenesa  Act  of  1988 

On  August  23, 1988,  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
("the  Omnibus  ’Trade  Act”)  became 
effective.  'This  new  legislation  contains 
provisions  that,  inter  alia,  amend  section 
337  of  the  Tariff  Act  of  1930  (“the  Tariff 
Act”)  (19  U.S.C.  1337)  and  repeal  19 
U.S.C.  1337a.*  As  a  result,  die  new 
legislation  has  affected  the 
Commission’s  pyractice  and  procedure 
under  section  337  as  summarized  below: 

(1)  The  elements  of  a  section  337 
violation  have  dianged.  ’The  definition 
of  a  domestic  industry  has  been 
broadened  for  cases  based  on  the 
alleged  infringement  of  a  valid  and 
enforceable  U.S.  patent  or  a  federally 
registered  copyright,  trademark,  or  mask 
work,  and  for  cases  based  on  the 
importation  or  sale  of  a  product 
allegedly  made,  produced,  processed,  or 
mined  under,  or  by  means  of,  a  process 
covered  by  the  claims  of  a  valid  and 
enforceable  U.S.  patent.  In  addition, 
complainants  are  no  longer  required  to 
prove,  in  any  type  of  case,  that  the 
relevant  domestic  industry  is  efficiently 
and  economically  operated. 
Complainants  also  do  not  have  to  prove 
injury  in  cases  based  on  the  alleged 
infringement  of  a  valid  and  enforceable 
U.S.  patent  or  a  federally  registered 
copyright,  trademark,  or  mask  work,  or 
in  cases  based  on  the  importation  or 
sale  of  a  product  allegedly  made, 
produced,  processed,  or  mined  under,  or 
by  means  of,  a  process  covered  by  the 
claims  of  a  valid  and  enforceable  U.S. 
patent. 

(2)  The  law  limits  access  to 
confidential  business  information  that  is 
exchanged  among  parties  or  submitted 
to  the  Commission  in  connection  with  a 


>  See  sections  1341(b)  and  1342  of  the  Omnibus 
Trade  Act  The  bill  that  became  the  Omnibus  Trade 
Act  is  H.R.  4648. 100th  Cong.  2d  Sess.  (1988).  The 
provisions  of  HR.  4848  that  amend  section  337  of 
the  Tariff  Act  and  repeal  19  U.S.C.  1337a  are 
identical  to  provisions  of  H.R.  3, 100th  Cong..  2d 
Sess  (1988),  a  previous  trade  bill  which  the 
President  vetoed.  For  that  reason,  the  legislative 
history  of  H.R.  3  also  serves  as  the  legislative 
history  of  the  relevant  provisions  of  H JL  4848.  See 
section  2  of  the  Omnibus  Trade  Act  (See  cdso  the 
citations  in  nn.  2, 9, 11, 12. 14.  IS,  21,  and  29  of  this 
notice.) 


section  337  investigation  to  the  following 
persons:  (a)  Those  who  are  granted 
access  under  a  protective  o^er;  (b) 
officers  or  employees  of  the  Commission 
who  are  directly  involved  in  carrying 
out  the  investigation;  (c)  officers  or 
employees  of  ^e  U.S.  Government  who 
are  involved  in  the  Presidential  review 
of  section  337  remedial  orders  pursuant 
to  subsection  (h)  of  section  337;  and  (d) 
officers  or  employees  of  the  U.S. 

Customs  Service  who  are  directly 
involved  in  administering  an  exclusion 
order  resulting  firom  the  investigation  in 
connection  with  which  the  confidential 
business  information  was  submitted. 
Disclosure  of  confidential  business 
information  to  other  persons  without  the 
consent  of  the  submitter  is  prohibited  by 
law. 

(3)  The  Commission  now  has  very 
short  statutory  deadlines  for 
determinii^  whethn  to  grant  or  deny 
temporary  relief — viz.,  90  days  after 
institution  in  an  ordinary  investigation 
and  op  to  150  days  in  a  “more 
complicated”  mvestigation. 
Complainants  can  be  required  to  post  a 
bond  as  a  prerequisite  to  obtaining  such 
relief,  and  if  the  Commission  ultimately 
determines  that  respondents  have  not 
violated  section  337,  the  bond  may  be 
forfeited  to  the  U.S.  Treasury  in  in 
accordance  with  rules  prescribed  by  the 
Commission.* 

(4)  The  Commission’s  express 
jurisdiction  under  section  337  has  been 
expanded  to  include  actions  that  the 
Commission  [ueviously  took  pursuant  to 
inherent  authority  imder  section  337  or 
authority  derived  from  the 
Administrative  Procedure  Act  (“the 
APA”) — i.e.,  (a)  termination  of 
investigations  in  whole  or  in  part  on  the 
basis  of  settlement  agreements  or 
consent  orders  with  no  finding  as  to 
whether  section  337  has  been  violated; 
(b)  the  issuance  of  affirmative  final 
determinations  and  remedial  orders 
(general  or  limited  exclusion  orders  or 
cease  and  desist  orders)  in  default 
cases;  and  (c)  modification  or  rescission 
of  remedial  orders  in  response  to  a 


*  Section  337(e)(2)  of  the  Tariff  Act,  created  by 
section  1342(a)(3)(B)  of  the  Omnibus  Trade  Act;  HJL 
Rep.  No.  STB,  100th  Cong.,  2nd  Sess.  635-636  (1988). 
The  Commission  is  not  required  to  apply  the  new 
statutory  provisions  relating  to  the  posting  (tf 
temporary  relief  bonds  by  complainants  until  the 
earlier  of  the  90th  day  after  enactment  of  the 
Omnibus  Trade  Act  or  the  day  on  which  the 
Commission  issues  interim  relations  setting  forth 
procedures  relating  to  the  posting  of  such  bonds. 
Section  1342(d)(1)(B)  of  the  Omnibus  Trade  Act: 

H.R.  Rep.  No.  576  at  635.  Interim  Commission  rules 
governing  the  posting  of  temporary  relief  bonds  and 
the  possible  forfeiture  of  such  bonds  will  be 
published  at  a  later  date. 
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motion  by  a  respondent  previously 
found  to  be  in  violation  of  section  337. 

(5)  The  relief  and  penalty  provisions 
of  section  337  have  been  strengthened. 
The  Commission  now  has  express 
authorization  to  issue  cease  and  desist 
orders  in  addition  to  (as  well  as  in  lieu 
of)  exclusion  orders.  Articles  imported 
in  violation  of  an  outstanding  exclusion 
order  can  be  seized  and  forfeited  by 
order  of  the  Commission.  The  maximum 
daily  statutory  civil  penalty  for  violation 
of  a  cease  and  desist  order  has  been 
increased  to  $100,000  or  twice  the 
domestic  value  of  the  articles  on  each 
day  they  are  entered  or  sold  in  violation 
of  the  order. 

(6)  The  Commission  is  now  authorized 
to  impose  sanctions  for  abuse  of 
discovery  and  abuse  of  process  in 
section  337  investigations  to  the  extent 
provided  by  Rules  11  and  37  of  the 
Federal  Rules  of  Civil  Procedure. 

(7)  The  statutory  provision  exempting 
U.S.  Government  importations  from 
section  337  remedial  orders  in  patent- 
based  investigations  has  been  expanded 
to  cover  remedial  orders  in 
investigations  based  on  infringement  of 
a  federally  registered  copyright  or  mask 
work. 

(8)  Any  investigation  due  to  be 
completed  within  180  days  after  the 
enactment  of  the  new  legislation  can  be 
declared  “complicated”  and  its  12- 
month  or  18-month  statutory  deadline 
can  be  extended  by  as  much  as  3 
months. 

The  Commission  has  determined  to 
apply  the  amendments  to  section  337 
contained  in  the  new  legislation  to  all 
pending  section  337  investigations.  To 
the  extent  such  amendments  affect  the 
scope  of  a  pending  investigation,  the 
Commission  expects  that  a  motion  will 
be  made  to  amend  the  scope  and  notice 
of  that  investigation  pursuant  to  interim 
rule  210.22. 

The  Adoption  of  Interim  Rules  To 
Implement  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988 

As  indicated  above,  the  Omnibus 
Trade  Act  affects  section  337  practice 
and  procedure  in  many  respects. 
Commission  rules  to  implement  new 
legislation  ordinarily  are  promulgated  in 
accordance  with  the  rulemaking 
provisions  of  section  553  of  the  APA, 
which  entails  the  following  steps:  (1) 
Publication  of  a  notice  of  proposed 
rulemaking;  (2)  solicitation  of  public 
comment  on  the  proposed  rules;  (3) 
Commission  review  of  such  comments 
prior  to  developing  final  rules;  and  (4) 
publication  of  the  final  rules  30  days 
prior  to  their  effective  date.  See  5  U.S.C. 
553.  That  procedure  could  not  be  utilized 
in  this  instance  because  the  new 


legislation  became  effective  upon 
enactment,  and  it  was  not  possible  to 
complete  the  procedure  prior  to  the 
effective  date  of  the  new  legislation. 

The  Commission  thus  detennined  to 
adopt  interim  rules  that  would  go  into 
effect  upon  enactment  of  the  new 
legislation  and  would  remain  in  effect 
until  the  Commission  is  able  to  adopt 
final  rules  promulgated  in  accordance 
with  the  usual  notice,  comment,  and 
advance  publication  procedure.^ 

The  Commission’s  authority  to  adopt 
interim  rules  without  following  all  steps 
listed  in  section  553  of  the  APA  is 
derived  from  two  sources:  (1)  Section 
335  of  the  Tariff  Act  (19  U.S.C.  1335)  and 
(2)  provisions  of  section  553  of  the  APA, 
which  allow  an  agency  to  dispense  with 
various  steps  in  the  prescribed 
rulemaking  procedure  imder  certain 
circumstances. 

Section  335  of  the  Tariff  Act 
authorizes  the  Commission  “to  adopt 
such  reasonable  procedures  and  rules 
and  regulations  as  it  deems  necessary  to 
carry  out  its  functions  and  duties.”  19 
'  U.S.C.  1335.  The  Commission 
determined  that  the  need  for  interim 
rules  was  clear  in  this  instance.  The 
Commission  noted  that  the  new 
legislation  alters  section  337  practice 
and  procedure  in  many  respects  and 
that  some  Commission  rules  had  to  be 
revised  so  that  they  would  not  conflict 
with  the  new  legislation  or  the 
congressional  intent  expressed  in  its 
legislative  history.  The  Commission  also 
found  that  other  rules  had  to  be  revised 
in  order  (1)  to  conform  to  the  language 
or  provisions  of  the  new  legislation,  (2) 
to  bring  the  rule  into  technical 
conformity  with  the  new  legislation  [e.g., 
by  inserting  correct  citations  to 
redesignated  subsections  of  the 
amended  statute),  or  (3)  to  avoid 
confusion  about  how  unrevised 
provisions  of  a  rule  would  be  applied  in 
light  of  the  new  legislation.  The 
Commission  also  found  that  it  had  to 
promulgate  new  rules  to  cover  matters 
that  are  provided  for  in  the  new 
legislation  but  not  covered  by  an 
existing  rule.  In  sum,  the  Commission 
found  that  rulemaking  was  essential  for 
the  orderly  administration  of  section  337 
as  amended  by  the  new  legislation. 


^  In  addition  to  amending  section  337  of  the  Tariff 
Act  and  repealing  19  U.S.C.  1337a,  the  Omnibus 
Trade  Act  contains  provisions  affecting  the 
Commission's  practice  and  procedure  in 
antidumping  the  countervailing  duty  investigations, 
as  well  as  investigations  of  import  injury  to 
industries,  firms,  or  workers  due  to  trade  agreement 
concessions.  For  that  reason,  the  Commission 
udupled  interim  revisions  to  19  CFR  Parts  206  and 
207  (in  addition  to  the  interim  I'evisions  to  Parts  210 
and  211  that  are  set  forth  in  this  notice).  The  interim 
revisions  to  Parts  200  and  207  are  published 
elsewhere  in  today’s  Federal  Register. 


Furthermore,  since  the  legislation  was  to 
become  effective  immediately  upon 
enactment,  the  Commission  concluded 
that  it  was  imperative  that  implementing 
interim  Commission  rules  be  in  place  as 
close  as  possible  to  the  enactment  date 
of  the  new  statute. 

The  Commission  noted  that  an  agency 
may  dispense  with  publication  of  a 
notice  of  proposed  rulemaking  when  the 
following  circumstances  exist:  (1)  The 
proposed  rules  are  interpretive  rules, 
general  statements  of  policy,  or  rules  of 
agency  organization,  procedure,  or 
practice;  or  (2)  the  agency  for  good 
cause  finds  that  notice  and  the 
procedure  for  public  comment  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  and  that  finding 
and  the  reasons  therefor  are 
incorporated  into  the  rules  adopted  by 
the  agency.  See  5  U.S.C.  553(b).  An 
agency  may  also  dispense  with  the 
publication  of  a  notice  of  final  rules  30 
days  prior  to  their  effective  date  if  (1) 
the  rules  are  interpretive  rules  or 
statements  of  policy  or  (2)  the  agency 
finds  that  "good  cause”  exists  for  not 
meeting  the  advance  publication 
requirement  and  that  finding  is 
published  along  with  the  rule.  See  5 
U.S.C.  553(d)(3). 

In  this  instance,  the  Commission 
determined  that  the  requisite 
circumstances  existed  for  dispensing 
with  the  notice,  comment,  and  advance 
publication  that  ordinarily  precede  the 
adoption  of  Commission  rules.  For 
purposes  of  invoking  the  section  553(b) 
exemption  from  publishing  a  notice  of 
proposed  rulemaking  (which  would  have 
solicited  public  comment),  the 
Commission  noted  that  (1)  the  interim 
rules  it  intended  to  adopt  are  “agency 
rules  of  procedure  or  practice”;  and  (2) 
since  the  new  legislation  would  become 
effective  upon  enactment,  it  clearly 
would  be  “impracticable”  for  the 
Commission  to  comply  with  the  usual 
notice,  comment,  and  advance 
publication  procedure.  For  the  purpose 
of  invoking  the  section  553(d)(3) 
exemption  from  publishing  advance 
notice  of  the  interim  rules  30  days  prior 
to  their  effective  date,  the  Commission 
found  that  the  fact  that  the  new 
legislation  was  effective  upon 
enactment  made  such  advance 
publication  impossible  and  constituted 
“good  cause”  for  the  Commission  not  to 
comply  with  that  requirement. 

The  Commission  is  cognizant  that 
interim  regulations  should  not  respond 
to  anything  more  than  the  exigencies 
created  by  the  new  legislation  and 
expects  that  the  final  rules  will  emerge 
as  a  result  of  the  congressionally 
mandated  policy  of  affording  public 
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participation  in  the  rulemaking  process.* 
Having  been  promulgated  in  response  to 
exigencies  created  by  die  new 
legislation,  most  of  the  interim  revisions 
in  Parts  210  and  211  come  under  one  or 
more  of  the  following  categories:  (1) 
Revision  of  a  preexisting  rule  that 
conflicted  with  the  new  legislation  or 
was  inconsistent  with  congressional 
intent  expressed  in  its  le^slative 
history:  (2)  a  technical  revision  to  make 
a  preexisting  rule  conform  to  the 
language  or  subsection  designations  of 
the  new  legislation;  (3)  a  cross-reference 
to  an  interim  rule  that  was  added  to  an 
otherwise  unrevised  preexisting  rule  to 
achieve  inira-Part  consistency  and  to 
avoid  confusion  about  how  tte 
unrevised  provisioiM  of  the  rule  are  to 
be  applied  in  light  of  the  interim  rule 
provisions  concerning  the  same  subiect 
matter  (4)  reorganization  ot  rewording 
of  a  preexisting  rule  to  avoid  cmduskm 
about  how  the  rule  is  to  be  ap49lied  in 
light  of  die  new  legislation;  m*  (Sy  a  new 
rule  covering  a  matter  provided  for  in 
the  new  tegidbtion  but  not  covered  by  a 
preexisting  rule.  Final  rules  will  be 
issued  at  a  later  date  in  accordance  with 
the  usual  notice;  public  comment,  and 
advance  puMication  procedmre. 

The  Commission  also  has  determined, 
for  the  following  reasons,  that  the 
interim  rules  contained  in  this  notice  are 
not  subject  to  the  provisions  of 
Executive  Order  12291  of  February  17, 
1981  (46  FR 13193,  February  19, 1981) 
governing  Federal  regulation.  Some  of 
the  interim  rules  pertain  to 
administrative  actions  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and 
thus  are  not  “regulations”  or  "rules” 
within  die  meaning  of  section  1(a)  of 
Executive  Order  12291.  The  interim  rules 
also  do  not  qualify  as  “major  rules” 
under  section  1(b)  of  Executive  Order 
12291  because  they  do  not  result  in  (1) 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions,  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  in  domestic  or  export 
markets. 


*  See  American  Federation  ef  Government 
Employees,  AFL-CK)  v.  Blodt.  SSS  P.2d  1163. 1167- 
1158  (IXC  Qi.  1881).  See  also  United  States  v. 
Gamer,.  787  F.2d  104. 120  (5th  Circ.  1985)  (quoting 
American  Federation  of  Government  Employees, 
.iFt-ClOv.  Bhck\ 


Explanation  of  the  Interim  Revisions  in 
19  CFR  Part  210 

Section  210.1 

Section  210.1  describes  the 
applicability  of  the  rules  in  Part  210  cmd 
lists  die  statutory  provisions  that 
authorize  the  enactment  of  sudb  rules.  In 
order  to  bring  S  210.1  into  conformity 
with  the  new  legislation,  die  following 
interim  revisions  have  been  made:  (1) 

The  reference  to  19  U.S.C.  1337a  has 
been  deleted  from  §  210.1  because  that 
statutory  provision  was  repealed  by  the 
new  le^slation;  *  and  (2)  since  the  new 
legislation  expressly  authorizes  the 
Commission  to  promulgate  rules 
imposing  sanctions  for  abuse  of 
discovery  €uid  abuse  of  process  in 
proceedings  under  section  337  of  the 
Tariff  Act,*  section  337  is  cited  as  one  of 
the  statutory  provisions  authorizing  die 
Commission  to  promulgate  the  rules  in 
Part  210. 

Sections  210.2  and  210.4 

The  new  legislation  did  not 
necessitate  revision  df  these  secticms; 
the  interim  provisions  are  the  same  as 
the  former  provisions. 

Section  210.5 

Section  1342(a)t5)(B)  of  the  Omnibus 
Trade  Act  creates  a  new  subsection  (h) 
of  section  337  of  the  Tariff  Act,  which 
authorizes  the  (Commission  to  prescribe 
rules  for  imposing  sanctions  fcv  abuse  of 
{^cess  in  section  337  investigations  to 
the  extent  sanctions  could  be  imposed  in 
Federal  district  courts  under  Rule  11  of 
the  Federal  Rules  of  Civil  Procedure 
("FRCF’). 

FRCP  11  requires  the  following: 

(1)  That  every  pleading,  motion,  or 
other  paper  filed  by  a  party  is  to  be 
signed  by  die  party's  attorney  of 
record — or  by  die  party  himself  if  he  is 
appearing  pro  se;  and 

(2)  That  the  signature  of  the  attorney 
or  the  party  constitutes  certification 
that — 

(a)  The  signer  has  read  the  document. 


*  Section  1337a  of  title  19  of  the  U.S.  Code 
provided  that  the  importation  of  products  made, 
produced,  processed,  or  mined  under  or  by  means  of 
a  process  covered  by  an  unexpired,  valid 

patent  was  cognizable  under  section  337  to  the 
same  extent  as  die  importation  of  any  product  or 
article  covered  by  the  daims  of  a  valid  and 
unexpired  U&  Letters  Patent  Section  1342(c)  oi  the 
Omnibus  Trade  Act  repealed  that  provision.  Under 
the  new  section  337(aKl)(B)(ii)  of  ^  Tariff  Act 
(created  by  section  iS^aMl)  of  the  Omnibus  Trade 
Act),  the  importatkxi  or  ssie  of  an  article  made, 
produced,  processed,  or  mined  under,  or  by  means 
of,  a  process  covered  by  the  claims  of  a  valid  and 
enfamaUe  U.S.  patent  is  a  vidathm  of  section  3^ 
(provided  that  the  other  statutory  elements  of  a 
violation  exist). 

*  See  section  337(h)  of  the  Tariff  Act  created  by 
section  1342(a)(5)(B)  of  the  Omnibus  Trade  Act. 
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(b)  That  to  die  best  of  the  signer’s 
knowledge,  information,  and  belief 
formed  after  reasonable  inquiry,  the 
document  is  wefl  grounded  in  bet  and  is 
warranted  by  existing  law  (or  a  good 
faith  argument  for  extension, 
modification,  or  reversal  of  the  existing 
law),  and 

(c)  That  the  document  is  not  being 
inteiposed  for  any  improper  purpose, 
such  as  to  harass  or  to  cause 
tinnecessary  delay  or  needless  increase 
in  the  cost  of  litigation. 

FRCP  11  also  provides  sanctions  for 
violations  of  its  signing  and  certification 
provisions.  If  a  dociunent  is  not  signed, 
FRCIP 11  authorizes  the  court  to  strike 
the  document  from  the  recevd  of  the 
proceeding  unless  the  dociunent  is 
signed  promptly  after  the  omission  is 
called  to  the  attention  of  the  pleader  or 
the  movant  If  the  document  is  signed  in 
violation  of  any  of  the  certification 
provisions,  the  court  upon  motion  or  sua 
sponte  can  impose  an  appropriate 
sanction  on  the  persem  who  signed  the 
docinnent  the  represented  party,  or 
both.  Appropriate  sanctions  may  inciude 
sa  order  to  pay  to  the  othm  psffty  or 
parties  the  amount  ot  reasoimble 
expenses  incurred  because  of  the  ffling 
of  the  docament  inchidiBg  reasonable 
attorneys’  fees. 

The  Commisuon  ndes  that  govern  the 
signing  and  filing  of  written  submissions 
in  section  337  proceedings  are  §  210,5  of 
Part  210  (“Written  submissions”)  and 
§  201.8(e)  of  Part  201  (“Identification  of 
party  filing  document”).  In  mder  to  bring 
S  2103  into  confcHmity  with  the  signing, 
certification,  and  sanction  provisions  of 
FRCP  11.  §  2103  has  been  revised  in  the 
following  manner: 

(1)  There  is  a  new  paragraph  (b)  of 
$  210.3  It  corresponds  to  the  rdevant 
provisions  of  FRCP  11  (including  the 
title)  and  incorporates  the  $  201.8(e) 
provision  that  signing  a  document 
constitutes  certification  that  the  signer 
was  duly  authorized  to  sign  it 

(2)  The  previous  paragraph  (b)  of 

§  210.5  has  been  redesignated  paragraph 
(c)  and  retitled  “Rling  ^  documents,” 
and  the  references  to  §  2013(e)  of  Part 
201  has  been  deleted. 

(3)  The  previous  paragraph  (c)  of 
§  2103  has  been  deleted. 

The  Commission  will  determine  at  a 
later  date  whether  to  publish  proposed 
rules  govemhig  the  issuance  of  orders 
directing  the  payment  of  costs  and 
attorneys’  fees  as  a  sanction  for  abuse 
of  process. 

Section  210.6 

The  previous  enactment  of  section  337 
of  the  Tariff  Act  did  not  contain 
provisions  governing  the  handling  of 
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confidential  business  information. 

Instead,  the  procedures  for  handling 
siich  information  in  section  337 
proceedings  were  set  forth  in  various 
Commission  rules  and  in  protective 
orders  issued  by  the  presiding  ALJ  in 
each  investigation.^ 

Section  1342(a)(8)  of  the  Omnibus 
Trade  Act  added  a  new  subsection  (n) 
to  section  337  governing  the  handling  of 
confidential  business  iidormation  in 
section  337  proceedings  and  imposing 
restrictions  on  the  disclosure  of  such 
information  without  the  consent  of  the 
submitter.  _ 

Section  210.6  of  19  CFR  Part  210  has 
been  revised  on  an  interim  basis  in  the 
following  manner  (1)  The  previous 
provisions  of  §  210.6  now  constitute 
paragraph  (a)  of  that  section;  and  (2) 
there  is  a  new  paragraph  (b) 
corresponding  to  the  new  statutory 
restrictions  on  disclosure  of  confidential 
information  and  providing  cross- 
references  to  other  Commission  rules 
pertaining  to  the  handling  and 
disclosure  of  such  information. 

Section  210.7 

This  section  pertains  to  computation 
of  time,  additional  hearings, 
postponements,  continuances,  and 
extensions  of  time  in  section  337 
investigations.  It  previously  provided 
that  such  matters  are  governed  by  the 
provisions  of  §  201.14  of  Part  201.  Since 
interim  §  210.24(e)  of  Part  210  contains 
provisions  that  conflict  with  the 
provisions  of  §  201.14  [e.g.,  intervening 
Saturdays,  Sundays,  and  holidays  are 
not  excluded  from  the  computation  of 
time  for  filing  certain  documents  under 
interim  §  210.24(e)),  the  words  “except 
as  provided  in  §  210.24(e)  (2),  (7),  and 
(17)"  have  been  added  to  §  210.7  for 
intra-Part  consistency  and  to  prevent 
confusion. 

Section  210.8 

Section  210.8  identifies  the  general 
rule  governing  service  of  process  and 
other  documents  in  section  337 
investigations.  Because  interim 
§  210.24(e)  contains  exceptions  to  the 
general  rule  concerning  service  of 
documents  [e.g.,  certain  documents  must 
be  served  in  a  manner  other  than  by 
first  class  mail),  the  words  “except  as 
provided  in  §  210.24(e)  (4),  (7),  and  (17)" 
have  been  added  to  §  210.8  for  intra-Part 
consistency  and  to  avoid  confusion. 

Section  210.10 

Paragraph  (a)  of  §  210.10  requires, 
inter  alia,  that  complainants  file  with  the 

*  See  i  201.6  (a)  and  (c)  of  19  CFR  Part  201;  former 
SS  210A  210.37,  and  210.44  of  Part  210;  former 
S  211.52  of  Part  211. 


Commission  1  copy  of  the  complaint  for 
each  person  named  in  the  complaint  as 
a  proposed  respondent  (Those  copies 
are  subsequently  served  by  the 
Commission  pursuant  to  §  210.13  when 
the  Commission  institutes  an 
investigation  of  the  complaint.)  The 
preexisting  provisions  of  §  210.10  have 
not  been  changed,  but  the  interim 
revisions  to  §  210.24(e)  made  it 
necessary  to  add  clarifying  language  to 
S  210.10.  Interim  S  210.24(e)(4)  requires 
complainants  seeking  temporary  relief 
to  serve  copies  of  the  complaint  on  all 
proposed  respondents  on  the  same  day 
the  complaint  and  motion  for  temporary 
relief  are  filed  with  the  Commission.  To 
avoid  confusing  prospective 
complainants,  paragraph  (a)  of  §  210.10 
has  been  revised  to  indicate  that 
complainants  who  are  seeking 
temporary  relief  are  to  provide 
additional  copies  of  the  complaint  and 
the  motion  for  temporary  relief  for  each 
proposed  respondent  and  the 
appropriate  foreign  goverrunent 
notwithstanding  the  provisions  of 
§  210.24(e)(4). 

Section  210.11 

The  new  legislation  did  not 
necessitate  revision  of  this  section;  the 
interim  provisions  are  the  same  as  the 
former  provisions. 

Section  210.12 

Section  210.12  discusses  the  manner  in 
which  the  Commission  institutes  (or 
declines  to  institute)  a  section  337 
investigation  on  the  basis  of  a 
complaint.  In  its  previous  form,  §  210.12 
imposed  a  30-day  deadline  for  deciding 
whether  to  take  such  action  (except  in 
"exceptional  circumstances”).  Since 
interim  §  210.24(e)  (2),  (7),  and  (8) 
provide  exceptions  to  the  30-day 
deadline  (other  than  the  "exceptional 
circumstances"  noted  by  the  former 
§  210.12),  the  words  “except  as  provided 
in  §  210.24(e)  (2).  (7),  and  (8)"  have  been 
added  to  §  210.12  for  intra-Part 
consistency  and  to  avoid  confusing 
prospective  parties  in  section  337 
proceedings.  In  addition,  since  interim 
§  210.24(e)(4)  requires  complainants 
seeking  temporary  relief  to  serve  copies 
of  the  complaint  and  motion  for 
temporary  relief  upon  each  proposed 
respondent  the  day  the  complaint  and 
motion  are  filed  with  the  Commission, 

§  210.12  has  been  revised  to  indicate 
that  if  the  Commission  determines  not  to 
institute  an  investigation,  the  proposed 
respondents  (as  well  as  the 
complainant)  shall  receive  notice  of  the 
Commission's  action. 


Section  210.13 

Section  210.13  was  previously  entitled 
“Service  of  complaint  and  notice  of 
investigation”  and  discussed  such 
service  by  the  Commission  upon 
institution  of  an  investigation  of  the 
complaint.  The  substance  of  this  section 
has  not  been  changed,  but  it  has  been 
reworded  for  clarity.  Additionally, 
because  interim  §  210.24(e)(4)  requires 
complainants  seeking  temporary  relief 
to  serve  copies  of  the  complaint  and 
motion  for  temporary  relief  on  all 
proposed  respondents  on  the  same  day 
the  complaint  and  motion  are  filed  with 
the  Commission,  the  words  "by  the 
Commission"  have  been  added  to  the 
title  of  §  210.13.  The  Commission  also 
has  added  a  provision  to  §  210.13 
indicating  that  the  complaint  and  notice 
of  investigation  are  to  be  served  by  the 
Commission  upon  institution  of  an 
investigation  despite  the  fact  that 
complainant  was  required  to  serve  a 
copy  of  the  complaint  on  each  proposed 
respondent  pursuant  to  interim 
§  210.24(e)(4).  Service  of  the  complaint 
and  notice  of  investigation  by  the 
Commission  is  the  operative  service  for 
the  purpose  of  computing  the  deadline 
for  filing  a  response  to  the  complaint. 

Section  210.20 

Section  210.20  specifies  what 
information  and  materials  must  be 
provided  in  or  with  a  complaint  under 
section  337  of  the  Tariff  Act  in  order  for 
it  to  be  considered  “properly  filed”  and 
to  result  in  the  institution  of  an 
investigation.  The  preexisting  §  210.20  of 
Part  210  essentially  required  all 
complaints  to  allege  and  make  a  prima 
facie  showing  of  unfair  methods  of 
competition  and  unfair  acts  in  the 
importation  of  articles  into  the  United 
States  or  in  their  sale.  All  complaints 
also  were  required  to  specifically  allege 
and  provide  corroborating  information 
that  the  “effect  or  tendency”  of  the 
alleged  unfair  methods  and  acts  was 
one  of  the  following:  (1)  Destruction  of 
or  substantial  injury  to  an  efficiently 
and  economically  operated  domestic 
industry;  (2)  prevention  of  the 
establishment  of  such  an  industry;  or  (3) 
restraint  or  monopolization  of  trade  and 
commerce  in  the  United  States. 

Section  1342(a)(1)  of  the  Omnibus 
Trade  Act  amended  subsection  (a)  of 
section  337  of  the  Tariff  Act  by  altering 
the  elements  of  a  section  337  violation. 
Under  the  new  law,  all  complaints  must 
still  allege  (1)  that  the  proposed 
respondents  have  engaged  in  unfair 
methods  of  competition  and  unfair  acts 
in  the  importation  or  sale  of  the  accused 
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imported  articles,*  and  (2)  that  there  is  a 
domestic  industry  for  the  type  of  articles 
in  question  or  that  such  an  industry  is  in 
the  process  of  being  established.*  The 
definition  of  a  domestic  industry  has 
been  broadened  for  cases  based  on  the 
alleged  infringement  of  a  valid  and 
enforceable  U.S.  patent  or  a  federally 
registered  copyright,  trademark,  or  mask 
work,  and  for  cases  based  on  the 
importation  or  sale  of  a  product 
allegedly  made,  produced,  processed,  or 
mined  under,  or  by  means  of,  a  process 
covered  by  the  claims  of  a  valid  and 
enforceable  U.S.  patent.*®  However, 
complainants  are  no  longer  required  to 
prove,  in  any  type  of  case,  that  the 
relevant  domestic  industry  is  efficiently 
and  economically  operated.**  An 
additional  aspect  of  the  new  law  is  that 
the  nature  of  the  alleged  unfair  act  or 
method  will  determine  whether 
complainant  will  be  required  to  prove 
that  the  respondents’  unfair  methods  of 
competition  and  unfair  acts  have  a 
‘‘threat  or  effect”  (instead  of  an  ‘‘effect 
or  tendency")  to  cause  injury  of  some 
sort.**  Complainants  do  not  have  to 
make  such  a  showing  in  cases  based  on 
the  alleged  infringement  of  a  valid  and 
enforceable  U.S.  patent  or  a  federally 
registered  copyright,  trademark,  or  mask 
work,  or  in  cases  based  on  the 
importation  or  sale  of  a  product 
allegedly  made,  produced,  processed,  or 
mined  imder,  or  by  means  of,  a  process 
covered  by  the  claims  of  a  valid  and 
enforceable  U.S.  patent. 

In  order  bring  §  210.20  of  this  Part  into 
conformity  with  the  new  legislation, 

§  210.20  has  been  revised  to  correspond 
to  the  changed  elements  of  a  section  337 
violation  and  to  prevent  confusion  about 


'  See  generally  section  1342(a)(1)  of  the  Omnibus 
Trade  Act;  section  337(a)  (1)  and  (4)  of  the  Tariff 
Act. 

*  See  section  1342(a)(1)  of  the  Omnibus  Trade 
Act;  section  337(a)  (1),  (2),  and  (3)  of  the  Tariff  Act 
See  also  H.R.  Rep.  No.  40, 100th  ^ng.,  1st  Sess. 
156-158  (1987);  S.  Rep.  No.  71, 100th  Cong.,  1st  Sees. 
129-130  (1987);  H.R.  Rep.  No.  578  at  833-634. 

'’‘See  section  1342(a)(1)  of  the  Omnibus  Trade 
Act;  section  337(a)  (2)  and  (3)  of  the  Tariff  Act 

*  ‘  See  H.R.  Rep.  No.  40  at  154-156;  S.  Rep.  No.  71 
at  127-129;  H.R.  Rep.  No.  576  supra. 

‘*The  injury  requirement  has  been  eliminated 
entirely  for  alleged  violations  based  on  infringement 
of  a  patent  or  a  federally  registered  patent, 
copyright  trademark,  or  mask  work,  and  for  alleged 
violations  based  on  the  importation  or  sale  of  a 
product  made,  produced,  processed,  or  mined  under, 
or  by  means  of,  a  process  covered  by  the  claims  of  a 
valid  and  enforceable  U.S.  patent  See  section 
1342(a)(1)  of  the  Omnibus  Trade  Act'  section 
337(a)(1)  (B),  (C),  and  (D)  of  the  Tariff  Act  HJl.  Rep. 
No.  40  at  154-156;  S.  Rep.  No.  71  at  127-129;  H.R. 
Rep.  No.  576  at  633.  The  substitution  of  the  word 
"threat”  for  “tendency”  is  intended  to  codify 
previous  Commission  practice  with  respect  to  its 
interpretation  of  the  word  "tendency,”  under  which 
it  construes  "tendency”  as  "threat"  TTie  wording 
change  is  not  intended  to  introduce  a  new  standard 
for  proving  injury.  See  H.R.  Rep.  No.  576  at  633. 


what  data  must  be  provided  with 
complaints  based  on  various  types  of 
unfair  methods  and  unfair  acts. 

Section  210.20  previously  was  divided 
into  six  paragraphs.  Paragraph  (a)  listed 
the  required  contents  of  a  section  337 
complaint;  paragraph  (b)  provided  for 
the  submission  of  samples  of  the  subject 
domestic  and  imported  articles  as 
exhibits  to  the  complaint;  and 
paragraphs  (c)  through  (f)  listed  the 
additional  materials  that  had  to  be 
provided  with  complaints  based  on  the 
alleged  infringement  of  a  patent, 
registered  federal  trademark, 
nonfederally  registered  trademark,  or 
registered  copyright,  or  the  importation 
or  sale  of  a  product  produced  under  a 
process  covered  by  claims  of  a  valid  and 
unexpired  U.S.  patent. 

The  interim  revisions  to  S  210.20 
consist  of  changes  in  paragraph  (a)  and 
the  addition  of  a  new  paragraph  (g). 
Paragraphs  (b)  through  (f)  of  §  210.20 
have  not  been  changed. 

The  Commission  has  made  interim 
revisions  to  paragraphs  (a)(3),  (a)(6), 
(a)(7),  (a)(8),  (a)(9),  and(a)(10)of 
§  210.20  to  bring  them  into  conformity 
with  the  new  legislation  or  to  reduce 
confusion  about  how  substantively 
unmodified  provisions  of  those 
paragraphs  are  to  be  satisfied  in  light  of 
the  new  legislation. 

Paragraph  (a)(3)  of  §  210.20  requires 
that  the  complaint  describe  specific 
instances  of  alleged  unlawful 
importations  or  sales.  The  former 
version  of  paragraph  (a)(3)  required  the 
complaint  to  include  the  Tariff 
Schedules  of  the  United  States  item 
number  under  which  the  subject  article 
was  imported.  Section  1217(b)  of  the 
Omnibus  Trade  Act  provides  for  the 
implementation  of  the  Harmonized 
Tariff  System  of  the  United  States, 
which  will  become  effective  on  January 

1. 1989.  For  that  reason,  paragraph  (a)(3) 
of  §  210.20  of  the  Commission’s  rules  has 
been  revised  to  state  that  for 
importations  occurring  prior  to  January 

1. 1989,  the  complaint  must  include  the 
Tariff  Schedules  of  the  United  States 
item  number  under  which  the  article 
was  imported,  and  for  importations 
occurring  on  or  after  January  1, 1989,  the 
complaint  must  list  the  Harmonized 
Tariff  Schedule  of  the  United  States 
heading  or  subheading  under  which  the 
subject  article  was  imported. 

Paragraph  (a)(6)  of  §  210.20  lists  the 
information  that  must  be  provided  with 
respect  to  the  relevant  domestic 
industry  or  the  trade  and  commerce 
affected  by  the  alleged  unfair  methods 
and  acts.  Paragraph  (a)(6)  has  been 
revised  (1)  to  correspond  to  the  new 
statutory  provisions  concerning  the 


relevant  “domestic  industry”  and  proof 
that  such  industry  exists  or  is  in  the 
process  of  being  established.  It  also  has 
been  revised  by  changing  the  phrase 
“effect  or  tendency”  to  “threat  or  effect” 
(to  destroy  or  substantially  injure  a 
domestic  industry). 

Paragraph  (a)(7)  of  §  210.20  provides 
for  the  submission  of  information 
concerning  the  complainant  and  its 
position  vis-a-vis  the  relevant  domestic 
industry  or  the  trade  or  commerce 
affected  by  the  proposed  respondents’ 
alleged  unfair  acts.  In  its  preexisting 
form,  paragraph  (a)(7)  required  the 
complainant  to  submit  certain  data 
when  the  complaint  was  based  on 
alleged  infringement  of  an  intellectual 
property  right.  The  only  specific  types  of 
intellectual  property  rights  cases  that 
are  expressly  referred  to  in  the  amended 
statute  are  infringement  of  a  patent  or  a 
federally  registered  copyright, 
trademark,  or  mask  work,  and  the 
importation  or  sale  of  a  product  made, 
produced,  processed,  or  mined  under,  or 
by  means  of,  a  process  covered  by  the 
claims  of  a  valid  and  enforceable  U.S. 
patent.  (See  section  337(a)(1)  (B)  through 
(D)  and  section  337(1)  of  the  Tariff  Act.) 
Section  337(a)(1)(A)  of  the  amended 
statute  does  encompass,  however,  unfair 
methods  of  competition  and  unfair  acts 
other  than  the  aforesaid  types.  ’That 
provision  would  cover  complaints  based 
on  alleged  infringement  of  a  common- 
law  trademark  or  misappropriation  of  a 
trade  secret.  The  Commission  has 
therefore  revised  paragraph  (a)(7)  of 
§  210.20  to  make  it  clear  that  the  term 
“intellectual  property  right”  as  used  in 
that  paragraph  is  not  limited  to  patents 
or  federally  registered  copyrights, 
trademarks,  or  mask  works. 

In  its  preexisting  form,  paragraph 
(a)(8)  of  S  210.20  required  that 
complainants  submit  information 
supporting  the  injury  theory  set  forth  in 
the  complaint.  As  explained  previously, 
under  the  new  law,  complainants  do  not 
have  to  prove  injury  in  cases  based  on 
alleged  infringement  of  a  patent  or  a 
federally  registered  copyright, 
trademark,  or  mask  work,  or  in  cases 
based  on  the  importation  or  sale  of  an 
article  allegedly  made,  produced, 
processed,  or  mined  under,  or  by  means 
of,  a  process  covered  by  the  claims  of  a 
valid  and  enforceable  U.S.  patent.  'The 
Commission  accordingly  has  revised 
paragraph  (a)(8)  of  S  210.20  to  make  it 
clear  that  injury  data  are  to  be  provided 
only  with  respect  to  alleged  violations 
based  on  unfair  methods  and  acts  other 
than  the  aforesaid  types. 

To  be  consistent  with  the  new 
industry  provision  and  the  reworded 
injury  provisions  of  section  337  of  the 
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Tariff  Act,  paragraph  (a)(8]  of  §  210.20 
also  has  been  revised  by  changing  the 
phrase  “effect  or  tendency”  to  “threat  or 
effect”  and  by  changing  the  phrase 
“efficiently  cmd  economically  operated 
domestic  industry”  to  “domestic 
industry.” 

In  its  previous  form,  paragraph  (a)(9) 
of  §  210.20  required  certain  information 
relating  to  the  patent  in  controversy 
v^hen  ^e  complaint  was  based  on  “the 
alleged  unauthorized  importation  or  sale 
of  an  article  covered  by.  or  produced 
under  a  process  covered  by,  the  claims 
of  a  valid  U.S.  letter  patent”  Paragraph 
(a)(9)  of  §  210.20  has  been  revised  to 
correspond  to  the  language  of  the  new 
section  337(a)(1)(B)  of  the  Tariff  Act.  It 
now  refers  to  the  provision  of  certain 
information  when  the  complaint  is 
based  on  “the  inhringement  of  a  valid 
and  enforceable  U.S.  patent  or  the 
importation  or  sale  of  a  product 
allegedly  made,  {uoduced,  processed,  or 
mined  under,  or  by  means  of.  a  process 
covered  by  the  claims  of  a  valid  and 
enforceable  U.S.  patent” 

Paragraph  (a)(10  of  $  210.20  formerly 
required  complainants  who  sought 
temporary  relief  to  file  a  separate 
motion  for  such  relief  along  with  the 
complaint  in  accordance  with 
preexisting  $  210.24(e).  Paragraph  (a)(10) 
of  S  210.20  has  been  revised  to  be 
consistent  with  interim  paragraphs  (e) 

(1)  through  (3)  of  S  210.24,  wUch  allow 
motions  for  temporary  relief  to  be  filed 
concurrently  with  the  complaint  or  prior 
to  the  institution  of  an  investigation  but 
not  after  such  institution. 

The  final  revision  of  §  210.20  consists 
of  the  addition  of  a  new  paragraph  (g) 
requiring  the  submission  of  material  to 
document  the  existence  of  a  federally 
registered  mask  work  when  the 
complaint  is  based  on  the  alleged 
infringement  of  that  type  of  intellectual 
property  right. 

Section  210^1 

Section  210.21  governs  the  content 
and  fuing  of  responses  to  complaints 
and  notices  of  investigation.  Paragraph 
(a),  which  pertains  to  the  time  for  filing 
such  a  response,  has  been  revised  to 
include  the  exception  to  the  20-day 
response  deadline  provided  for  in 
interim  5  210.24(e)(9). 

Sections  210^  and  210.23 

The  new  legislation  did  not 
necessitate  revision  of  these  sections; 
the  interim  provisions  are  the  same  as 
the  former  provisions. 

Section  210.24 

The  new  legislation  has  altered  the 
previous  temporary  relief  provisions  of 
section  337  of  the  Tariff  Act  (/,e..  the 


former  subsections  (e)  and  (f)  of  section 
337)  in  the  following  manner: 

(1)  There  are  now  statutory  deadlines 
fcv  determining  whether  to  order 
temporary  relief — viz.,  90  days  after 
institution  in  an  ordinary  investigation 
and  up  to  150  days  after  institution  in  a 
“more  com^dicated”  investigation.^’ 
(Institution  occurs  when  the 
Commission's  notice  of  investigation  is 
published  in  the  Federal  Register.  See 
interim  §  210.12.) 

(2)  Complainants  may  be  required  to 
post  a  bond  as  a  prerequisite  to 
obtaining  temporary  relief,^’  and  if  the 
Commission  idtimately  determines  that 
respondents  have  not  violated  section 
337,  the  bond  may  be  forfeited  to  the 
U5.  Treasury.^® 

(3)  The  Commission  now  has  express 
authorization  to  issue  temporary  cease 
and  desist  orders  in  addition  to  (as  well 
as  in  lieu  of)  temporary  exclusion 
orders.** 

(4)  The  Commission  is  authorized  to 
grant  preliminary  [i.e.,  temporary)  relief 
to  the  same  extent  that  preliminary 
injunctions  and  temporary  restraining 
orders  may  be  granted  by  Federal  courts 
under  the  FRCP.** 

The  previous  paragraph  (e)  of  §  210.24 
addressed  only  the  content  and  filing 
the  motions  for  temporary  relief  and 
responses  thereto.  *1110  interim  revisions 
to  paragraph  (e)  of  S  210.24  include 
revisions  of  the  former  provisions  and 
the  addition  of  new  provisions 
governing  all  other  aspects  of  the 
temporary  relief  decision-making 
process.**  The  principal  objectives  of 
the  interim  revisions  are  to  expedite  the 
decision-making  process  and  to 
accommodate  Ae  new  statutory 
deadlines  for  determining  whe  Aer  to 
order  temporary  relief. 

The  new  legislation  does  not  require 
any  change  in  the  substantive 
information  that  must  be  provided  with 
the  motion  for  temporary  relief.  The 
previous  provisions  of  §  210.24(e)  that 
pertained  to  the  content  of  motions  for 
temporary  relief  thus  have  been 


**  Section  134^aH3KB}  of  the  Omnibus  Trade 
Act;  section  337(e)(2)  of  the  Tariff  Act. 

Id.  See  also  H.R.  Rep.  No.  576  at  633-e3R  See 
supra  nZ  regarding  interim  rules  governing  the 
posting  of  temporary  refief  bonds  by  complainants. 

**  See  H.R.  Rep.  No.  576  at  635-636.  See  supra  aZ 
regarding  bond  forfeiture  rules. 

**  Section  1342(a)(4)(A)  of  the  Omnibus  Trade 
Act;  section  337(f)  of  the  Tariff  Act. 

See  section  1342(a)(3)(B)  of  the  Omnibus  Trade 
Act;  section  337(e)(3)  of  the  Tariff  Act. 

**  The  new  interim  provisions  governing 
temporary  relief  have  been  added  to  interim 
S  210.24  for  convenience  and  to  avoid  having  to 
renumber  sections  in  Part  210  because  of  the 
insertion  of  new  inteHm  provisions.  The  final 
provisions  governing  temporary  reiief  may  be  set 
out  in  one  or  more  new  sections. 


retained.  However,  because  of  the  « 

limited  time  available  for  discovery 
pertaining  to  the  motion  after  an 
investigation  is  instituted,  each 
complainant  seeking  temporary  relief  is 
now  required  to  file  along  with  the 
motion  all  evidence  and  information  in  I 

its  possession  that  complainant  intends 
to  submit  in  support  of  the  motion,  in 
addition  to  the  usual  affidavits.  See  I 

paragraph  (e)(1)  of  interim  S  210.24.  j 

The  previous  provisions  pertaining  to 
the  filing  of  motions  for  temporary  relief 
have  been  revised  so  that  complainants 
may  file  motions  for  temporary  relief 
concurrently  with  the  complaint,  or  at 
any  time  prior  to  the  Commission's 
decision  on  whether  to  institute  an 
investigation,  but  not  after  an 
investigation  has  been  instituted.  See 
paragraphs  (e)(1),  (2),  and  (3)  of  interim 
§  210.24.  A  prohibition  on  the  post¬ 
institution  filing  of  motions  for 
temporary  relief  was  adopted  because: 

(1)  The  deadline  for  completing  the 
temporary  relief  decision-making 
process  is  measured  from  the  date  the 
investigation  was  instituted,  not  the 
filing  date  of  the  motion;  (2)  the  stringent 
statutory  deadlines  will  benefit 
complainants,  but  will  pose  a 
substantial  burden  on  respondents,  the 
Commission  investigative  attorney,  the 
presiding  AL],  and  ^e  Commission;  and 
(3)  a  reduction  of  investigation  time 
resulting  from  the  complainant’s  delay 
in  seeking  temporary  relief  (even  if  the 
delay  was  justified)  would  be 
prejudicial  to  the  rights  of  the  other 
parties  and  could  jeopardize  the 
Commission's  ability  to  adjudicate  the 
motion  in  a  timely  fashion. 

The  interim  revisions  provide  that 
when  a  motion  for  temporary  relief  is 
filed  after  the  compliant  but  before  the 
Commission  has  determined  whether  to 
institute  an  investigation  based  on  the 
complaint,  the  35-day  period  allotted  for 
review  of  the  complaint  and  the  motion 
for  temporary  relief  and  for  informal 
investigative  activity  will  begin  to  run 
anew  from  the  date  on  which  the  motion 
was  filed.  See  paragraphs  (e)  (2)  and  (8) 
of  interim  §  210.24. 

The  interim  revisions  to  $  210.24(e) 
also  contain  new  provisions  concerning 
service  by  complainants  of  motions  for 
temporary  relief.  Under  former 
provisions  of  Part  210,  motions  for 
temporary  reiief  were  not  served  on  the 
respondents  until  an  investigation  had 
been  instituted.  If  the  motion  was  filed 
along  with  the  complaint,  the  motion 
was  served  by  the  Commission  along 
with  the  complaint  and  notice  of 
investigation  after  institution.  If  the 
motion  was  filed  after  the  complaint, 
complainant  served  it  on  the 
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respondents.  (See  former  §§  210.13  and 
210.24(e)(1).) 

The  interim  revisions  to  §  210.24(e) 
make  the  following  provisions 
concerning  service  of  motions  for 
temporary  relief: 

(1)  The  previous  rule  provisions 
requiring  service  by  the  Commission 
upon  institution  of  an  investigation  will 
remain  in  force.  However,  paragraph 
(e)(4)  of  interim  §  210.24  now  provides 
that  a  complainant  seeking  temporary 
relief  must  serve  nonconfidential  copies 
of  the  complaint  and  a  motion  for 
temporary  relief  (including 
nonconfidential  copies  of  all  materials 
or  documents  attached  thereto)  on  all 
proposed  respondents  and  on  Ae 
embassy  in  Washington,  DC  of  the 
foreign  country(s)  represented  by  the 
proposed  respondents.  Such  service  is  to 
be  made  on  the  same  day  that  the 
complaint  and  motion  for  temporary 
relief  are  filed  with  the  Commission.  The 
Commission  believes  that  such  service 
is  necessary  and  appropriate  because 
the  time  for  responding  to  motions  for 
temporary  relief  must  be  substantially 
reduced  in  light  of  the  short  statutory 
deadlines  for  determining  whether  to 
grant  or  deny  the  motion.  (See  the 
discussion  below).  The  Commission 
notes  further  that  giving  proposed 
.  respondents  advance  notice  of  the 
allegations  against  them  will  enable 
them  to  consult  an  attorney  and  to 
decide  prior  to  the  tolling  of  the  period 
for  filing  a  response  to  the  motion  for 
temporary  relief  what  course  of  action 
to  pursue  if  an  investigation  is  instituted. 
The  Commission  also  hopes  that  service 
of  the  complaint  and  motion  for 
temporary  relief  on  the  day  bodi 
documents  are  filed  writh  die 
Commission  will  reduce  the  number  of 
respondents  who  will  request 
extensions  of  the  deadline  within  which 
to  respond  to  the  motion  for  temporary 
relief. 

(2)  In  order  to  give  proposed 
respondents  the  benefit  of  at  least  30  full 
days  in  which  to  make  the  necessary 
preliminary  arrangements,  the  revisions 
to  §  210.24(e)  require  (1)  that  service  of 
the  complaint  and  motion  for  temporary 
relief  be  effected  by  the  fastest  possible 
means  and  (2)  that  the  Commission  will 
decide  whether  to  institute  an 
investigation  within  35  days  (rather  than 
30  days)  after  the  complaint  and  motion 
are  filed.  See  paragraphs  (e)  (4)  and  (8) 
of  interim  §  210.24.  The  revisions 
provide  further  that  a  signed  certificate 
of  service  must  accompany  the 
complaint  and  motion  for  temporary 
relief.  If  the  certificate  does  not 
accompany  the  complaint  and  the 
motion,  the  Secretary  shall  not  accept 


the  complaint  or  the  motion  and  shall 
promptly  notify  the  submitter.  Actual 
proof  of  service  (or  proof  of  a  serious 
effort  to  make  service) — e.g.,  certified 
mail  retiun  receipts,  courier  or  overnight 
delivery  receipts,  or  other  proof  of 
delivery — ^need  not  be  filed  with  the 
complaint  and  motion,  but  should  be 
retained  by  the  complainant  in  the  event 
that  the  complainant  is  requested  to 
provide  actual  proof  of  service.  See 
paragraph  (e)(4)  of  interim  §  210.24. 

(3)  Any  purportedly  confidential 
business  information  which  is  deleted 
from  the  nonconfidential  service  copies 
of  the  complaint  and  motion  for 
temporary  relief  must  satisfy  the 
requirements  of  S  201.6(a)  of  Part  201 
(which  defines  confidential  information 
for  purposes  of  Commission 
proceedings).  Despite  such  deletions,  the 
nonconfidential  service  copies  must 
contain  enough  factual  information 
about  each  element  of  the  violation 
alleged  in  the  complaint  and  the  motion 
for  temporary  reli^  to  enable  each 
proposed  respondent  to  comprehend  the 
allegations  against  it  See  paragraph 
(e)(5)  of  interim  8  210.24. 

(4)  The  service  copies  of  the  complaint 
and  motion  for  temporary  relief  must  be 
accompanied  by  a  notice  (in  a  form 
prescribed  by  paragraph  (e)(6)  of  interim 
8  210.24)  explaining  that  ihe  service  of 
the  complaint  and  motion  does  not 
initiate  an  investigation.  The  notice  must 
state  the  date  on  which  the  complaint 
and  motion  for  temporary  relief  are  to 
be  filed  with  the  Commission.  The 
prescribed  text  of  the  notice  also 
summarizes  the  provisions  of  interim 

88  210.10  through  210.13  concerning  (1) 
the  commencement  of  section  337 
proceedings,  (2)  the  action  of  the 
Commission  upon  receipt  of  the 
complaint,  (3)  the  institution  of  an 
investigation,  and  (4)  service  by  the 
Commission  of  the  complaint  and  the 
motion  for  temporary  relief.  Copies  of 
the  notice  must  be  filed  along  with  the 
proof  of  service.  See  paragraph  (e)(6)  of 
interim  8  210.24. 

The  interim  revisions  to  8  210.24(e) 
also  contain  new  provisions  concerning 
preinstitution  processing  of  motions  for 
temporary  relief.  Each  motion  for 
temporary  relief  will  be  processed 
concurrently  with  and  in  the  same 
manner  as  Ae  complaint  In  other 
words,  the  Commission  will  examine  the 
motion  for  its  sufiKdency  and 
compliance  with  the  pertinent  rules  and 
will  conduct  informal  investigative 
activity  relating  to  the  motion  as 
needed.  The  Commission  also  will 
determine  whether  to  accept  a  motion 
for  temporary  relief  at  the  same  time  it 
determines  whether  to  institute  cm 


investigation  on  the  basis  of  the 
complaint.*'  Commission  rejection  of  an 
insufficient  or  improperly  filed 
complaint  will  preclude  acceptance  of  a 
motion  for  temporary  relief.  However, 
Commission  rejection  of  a  motion  for 
temporary  relief  will  not  preclude 
institution  of  an  investigation  of  the 
complaint.  See  paragraph  (e)(8)  of 
interim  8  210.24. 

The  interim  revisions  to  8  210.24(e) 
also  contain  new  provisions  pertaining 
to  amendment  of  motions  for  temporary 
relief.  Amendment  before  an 
investigation  is  instituted  is  a  matter  of 
right.  However,  all  material  filed  to 
supplement  or  amend  the  motion  must 
be  served  on  all  proposed  respondents 
and  on  the  embassies  of  foreign 
governments  that  they  represent.  If  the 
amendment  expands  the  scope  of  the 
motion,  the  35-day  period  allotted  for 
determining  wheffier  to  institute  an 
investigation  and  to  initiate  temporary 
relief  proceedings  shall  begin  to  run 
anew  from  the  date  the  amendment  is 
filed  with  the  Commission.  See 
paragraph  (e)(7)  of  interim  8  210.24. 

The  interim  revisions  to  8  210.24(e) 
also  contain  new  provisions  pertaining 
to  die  filing  of  responses  to  motions  for 
temporary  relief.  Under  the  former 
8  210.24(e),  respondents  and  the 
Commission  investigative  attorney  had 
20  days  to  file  such  responses  if  the 
motion  for  temporary  relief  was  filed 
with  the  complaint  If  the  motion  was 
filed  after  an  investigation  had  been 
instituted,  responses  were  due  10  days 
after  service  of  the  motion. 

In  light  of  the  short  statutory 
deadlines  for  concluding  the  temporary 
relief  proceedings  and  ffie  fact  thiat 
respondents  will  have  prior  notice  of  tlie 
complaint  and  motion  for  temporary 
relief,  the  Commission  determined  that 
the  period  for  responding  to  the  motion 
for  temporary  relief  (and  the  complaint) 
must  be  reduced  to  10  days  (plus 
additional  time  if  service  pursuant  to 
8  210.13  was  by  mail).  Because  a 
respondent's  response  to  the  complaint 
and  notice  of  investigation  helps  to 
define  the  issues  in  a  section  337 
investigation,  each  respondent's 
response  to  the  complaint  and  notice 
also  must  be  filed  in  10  days,  along  with 
its  response  to  the  motion  for  temporary 
relief.  See  paragraph  (e)(9)  of  interim 
8  210.24. 

With  respect  to  adjudication  of 
motions  for  temporary  relief,  interim 


**  Sudi  acceptance  will  constitute  provisional 
acceptance  for  purposes  of  referring  the  motion  to 
an  AIJ  for  issuance  of  an  D),  and  t^  AL|  is  not 
precluded  from  sub8e<iaently  issuing  an  ID 
dismissing  the  motion  if  appropriate  reasons  exist 
for  doing  sc. 
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S  210.24(e)  essentially  retains  the 
bifurcated  process  utilized  under  the 
former  rules— /.e..  (1)  use  of  the  ID/ 
discretionary  Commission  review 
procedure  to  determine  whether  there  is 
reason  to  believe  that  section  337  has 
been  violated,  and  (2)  Commission 
determination  of  the  issues  of  the 
appropriate  form  of  relief,  whether  the 
public  interest  factors  enumerated  in  the 
statute  preclude  such  rehef.  and  the 
amount  of  the  bond  under  which  the 
respondents’  merchandise  will  be 
permitted  to  enter  the  United  States 
during  the  pendency  of  the  investigation 
and  the  temporary  relief  order.^*’ 
However,  the  interim  rule  provisions 
modify  Aat  process  somewhat,  in  the 
manner  described  below. 

Interim  S  210.24(e)  contains  new 
provisions  stating  that  after  the  motion 
has  bemi  referred  to  an  ALJ.  the  AL)  has 
discretion  to  determine  die  following 
matters:  (1)  The  extent  to  which  the 
parties  will  be  permitted  to  engage  in 
discovery;  (2)  the  form  and  extent  of  the 
evidentiary  hearing,  if  such  a  hearing  is 
conducted:  and  (3)  the  extent  to  which 
parties  will  be  permitted  to  file  proposed 
findings  of  fact,  proposed  conclusions  of 
law,  ai^  Iwiefs  pursuant  to  interim 
§  210.52.  See  paragraphs  (e)  (10).  (12). 

(13),  and  (14)  of  interim  §  210.24.  In  light 
of  ^e  stringent  statutory  deadlines  for 
concluding  the  temporary  relief  phase  of 
an  investigation,  the  ALJ’s  decision  on 
the  aforesaid  matters  is  not  reviewable 
on  the  basis  of  a  petition  filed  pursuant 
to  interim  {  210.54  (discretionary 
Commission  review  of  an  10)  or  on  the 
basis  of  an  application  for  interlocutory 
appeal  filed  pursuant  to  S  210.70.  See 
paragraph  (e)(15)  of  interim  §  2ia24. 

Since  the  legislative  history  of  the 
new  legislation  indicates  that  the 
Commission  should  not  grant  tempcKrary 
exclusion  orders  without  an  inter  pmtes 
APA  hearing  and  the  Commission 
intends  to  follow  the  same  procedure 
when  determining  whether  to  grant  a 
temporary  cease  and  desist  order,  the 
interim  revisions  to  S  210.24(e)  provide 
that  no  hearing  will  be  held  if  summary 
judgment  is  granted  for  the  respondents 
[i.e.,  if  temporary  relief  is  denied  on  that 
basis).  See  paragraph  (e)(13)  of  interim 
S  210.24.  The  interim  revisions  further 
provide  that  the  Commission’s 
acceptance  of  a  motion  for  temporary 
relief  prior  to  the  institution  of  an 
investigation  is  a  provisional  acceptance 


When  the  interim  bonding  rules  are 
promulgated  (see  supra  n.2),  they  may  provide  that 
the  Commission  also  will  determine  wither 
complainant  should  be  required  to  post  a  bond  as  a 
prerequisite  to  obtaining  temporary  relief  and.  if  so, 
the  amount  nt  the  bond. 

*'  H.  R.  Rep.  No.  STS  at  635. 


for  purposes  of  referring  the  motion  to 
the  AL]  and  that  the  ALJ  is  not 
precluded  &Y)m  issuing  an  ID  dismissing 
the  motion  without  a  hearing  if  the  facts 
and  circumstances  so  warrant.  See 
paragraphs  (e)  (8)  and  (13)  of  interim 
§  210.24 

With  regard  to  designating  an 
investigation  “more  complicated,’’  the 
Commission  notes  that  there  may  be 
cases  in  which  additional  time  is  needed 
for  the  adjudication  of  motions  for 
temporary  relief,  but  not  for  the  final 
disposition  of  the  investigation.  *1110 
interim  revisions  to  §  210.24(e)  therefore 
provide  that  an  investigation  may  be 
designated  “more  complicated’’  for  the 
purpose  of  extending  the  deadline  for 
deciding  whether  to  order  temporary 
relief  and/or  for  the  purpose  of 
extending  the  statutory  deadline  for 
completing  the  investigation.  See 
paragraph  (e)(ll)  of  interim  S  210.24  (See 
also  paragraphs  (a)  and  (b)  of  interim 
§  210.59.)  The  revisions  to  §  210.24(e) 
further  provide  that  if  warranted,  the 
Commission  may  designate  an 
investigation  “more  complicated”  for 
purposes  of  adjudicating  the  motion  for 
ten^iorary  relief  at  the  same  time  it 
determines  whether  the  motion  is 
properly  filed  and  should  be  forwarded 
to  the  ALJ.  However,  since  it  is  not 
always  possible  to  gauge  the  complexity 
of  a  temporary  relief  motion  fixim  the 
face  of  the  motion  or  the  corroborating 
dociunentation,  the  interim  revisions 
also  authorize  the  AL]  to  issue  an  order, 
sua  sponte  or  on  motion,  designating  an 
investigation  “more  complicated”  for  the 
purpose  of  extmiding  the  deadline  for 
issuing  the  temporary  relief  ID  and  the 
Commission’s  deadline  for  determining 
whether  to  grant  or  deny  such 
temporary  relief.  Such  an  order  by  the 
AL]  constitutes  a  final  Commission 
determination,  and  notice  of  the  order 
shall  be  published  in  the  Federal 
Registw  as  required  by  the  statute  and 
interim  |  210.59.  See  paragraph  (e)(ll)  of 
interim  S  210.24.** 

Another  noteworthy  difference 
between  the  former  rules  and  the 
interim  revisions  is  that  under  the 
interim  rules,  the  AL]  may  compel 
discovery  pertaining  to  the  issues  of  the 
appropriate  form  of  temporary  relief, 
whether  the  public  interest  factors 
enumerated  in  the  statute  preclude  the 
issuance  of  such  relief,  and  the  amount 
of  the  bond  under  which  respondents’ 
merchandise  will  be  permitted  to  enter 


**  Motion  to  dMlgnate  an  investigation  “more 
complicated"  for  the  purpose  of  extending  the 
deadline  for  concluding  the  entire  investigatioo  utd 
determining  whether  there  is  a  violation  of  section 
337  will  continue  to  be  decided  according  to  the  ID/ 
discrationaty  review  procedure.  See  interim 
it  2lO.S3((4  and  ZIOSS  (a)  and  (b). 


the  United  States  during  the  pendency  of 
the  investigation  and  any  temporary 
relief  order  issued  in  response  to  the 
motion.*®  Tl»  AL]  may,  but  will  not  be 
required  to.  take  evidence  on  those 
issues  at  the  hearing  or  to  address  them 
in  the  ID  on  whether  there  is  reason  to 
believe  a  violation  exists.  However,  as 
part  of  the  standard  analysis  for 
determining  whether  to  grant  or  deny  a 
motion  for  temporary  relief,  the  AL] 
should  take  evidence  and  the  ID  should 
address  the  question  of  what  effect  the 
form  of  relief  requested  in  the  motion 
would  have  on  the  public  interest.  See 
generally  paragraphs  (e)(12),  (13),  (17) 
and  (18)  of  interim  §  210.24. 

In  order  to  accommodate  the  new 
statutory  deadlines  for  determining 
whether  to  order  temporary  relief,  the 
interim  revisions  to  §  210.24(e)  provide 
that  in  an  ordinary  investigation,  the  ID 
is  to  be  issued  within  70  days  after 
publication  of  the  notice  of  investigation 
in  the  Federal  Register  in  an  ordinary 
case,  and  within  120  days  after  such 
publication  in  a  "more  complicated” 
investigation.  See  paragraph  (e)(17)  of 
interim  §  210.24.  The  interim  rules  also 
provide  that  the  record  relating  to  all 
temporary  relief  issues  should  be 
certified  to  the  Commission  as  soon  as 
possible  after  the  close  of  reception  of 
evidence,  rather  than  certifying  the 
record  of  the  Commission  concurrently 
with  the  ID.  See  paragraph  (e)(16)  of 
interim  §  210.24.  The  advance 
certification  provision  was  added  in 
order  to  facilitate  prompt  and  timely 
Commission  action  (if  any)  with  respect 
to  the  ID  and  with  respect  to  the  issues 
of  the  appropriate  form  of  relief,  the 
public  interest  factors  enumerated  in  the 
statute,  and  bonding  by  complainant 
and  respondents. 

The  interim  rules  also  contain  new 
provisions  pertaining  to  the  disposition 
of  a  temporary  relief  ID  after  it  has  been 
issued.  In  order  to  comply  with  the 
statutory  deadlines  for  determining 
whether  to  grant  temporary  relief,  the  ID 
will  become  the  Commission’s 
determination  20  calendar  days  after 
issuance  (not  service)  thereof  in  an 
ordinary  case,  and  30  calendar  days 
after  issuance  in  a  “more  complicated” 
investigation — unless  the  Commission 
modifies  or  vacates  the  ID  within  that 
period.  Such  modification  or  vacation 
may  be  ordered  on  the  basis  of  errors  of 
law  or  policy  reasons  articulated  by  the 
Commission.  The  existence  of  alleged 


**  As  stated  in  n.  2  supra,  interim  rules  pertaining 
to  the  posting  of  temporary  relief  bonds  by 
complainants  will  be  sat  forth  in  a  separate  notice 
to  be  publishsd  at  a  later  date.  .. 
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errors  of  fact  will  not  be  considered.  See 
paragraph  (e)(17)  of  interim  S  210.24. 

In  order  to  assist  the  Commission  in 
determining  whether  modification  or 
revocation  is  warranted,  all  parties  will 
be  permitted  to  file  written  comments 
concerning  the  presence  (or  absence]  of 
errors  of  law  in  the  ID  or  policy  reasons 
that  justify  such  action  (or  which  show 
that  it  would  not  be  justified).  Such 
comments  will  be  limited  to  30  pages 
and  must  be  filed  no  later  than  7 
calendar  days  after  issuance  of  the  ID  in 
an  ordinary  case  and  10  calendar  days 
after  issuance  of  the  ID  in  a  “more 
complicated”  investigation.  (Because  of 
time  constraints  imposed  by  the  new 
statutory  deadlines  for  determining 
whether  to  order  temporary  relief, 
additional  time  for  IDs  served  by  mail 
will  not  be  allotted.)  See  paragraph 
(e)(17)  of  interim  §  210.24. 

In  keeping  with  the  Commission’s 
statutory  obligation  to  consult  with  and 
to  seek  advice  and  information  fi*om 
other  federal  agencies  in  section  337 
proceedings,  o&er  agencies  will  be 
given  an  opportunity  to  file  comments 
on  the  ID.  See  paragraph  (e](17)  of 
interim  §  210.24 

Each  party  may  file  a  response  to 
other  parties’  comments  within  12 
calendar  days  after  issuance  of  the  ID  in 
an  ordinary  case  and  within  14  days 
after  issuance  of  the  ID  in  a  “more 
complicated”  investigation.  (Again, 
because  of  the  constraints  imposed  by 
the  statutory  deadlines,  additional  time 
if  service  of  the  initial  comments  was  by 
mail  will  not  be  provided.  The  parties 
thus  are  expected  to  cooperate  in  this 
matter  and  facilitate  the  filing  of  timely 
and  useful  responses  by  serving  their 
initial  comments  on  each  other  by  the 
fastest  means  available.  The  reply 
comments  will  be  limited  to  15  pages. 

See  paragraph  (e)(17)  of  interim  §  210.24 
For  purposes  of  determining  (1)  the 
appropriate  form  of  temporary  relief  (if 
such  relief  is  to  be  granted],  (2)  whether 
the  statutory  public  interest  factors 
preclude  such  relief,  and  (3)  the  amount 
of  the  bond  under  which  respondents’ 
merchandise  will  be  permitted  to  enter 
the  United  States  during  the  pendency  of 
the  investigation  and  any  temporary 
relief  order  issued  in  response  to  the 
motion,  the  procedure  set  forth  in 
paragraph  (e)(18)  of  interim  §  210.24  is 
as  follows: 

(1)  While  the  motion  for  temporary 
relief  is  before  the  AL],  he  will  supervise 
and,  if  necessary,  will  compel  discovery 
on  the  remedy,  public  interest,  and 
bonding  issues  as  specified  in 
paragraphs  (e)  (12),  (13),  and  (17)  of 
interim  §  210.24. 

(2)  On  the  60th  day  after  institution  in 
an  ordinary  case,  or  on  the  105th  day 


after  institution  in  a  “more  complicated” 
investigation,  all  parties  may  file  written 
submissions  addressing  those  issues. 

See  paragraph  (e)(18)  of  interim  S  210.24. 

(3)  The  AL)  will  certify  the  record  to 
the  Commission  as  soon  as  possible 
after  the  closing  of  the  reception  of 
evidence  (as  discussed  above)  and  on 
the  70th  day  after  institution  in  an 
ordinary  investigation  or  on  the  120th 
day  after  institution  in  a  “more 
complicated”  investigation,  the  AL)  will 
issue  a  temporary  relief  ID.  See 
paragraphs  (e)  (16)  and  (17)  of  interim 

§  210.24.  The  AL)  may  address  in  the  ID 
the  remedy,  public  interest,  and  bonding 
issues  that  will  be  considered  by  the 
Commission,  but  he  is  not  required  to  do 
so.  The  only  public  interest  issue  that 
the  ID  must  address  is  that  of  the  effect 
the  form  of  relief  requested  in  the 
motion  would  have  on  the  public 
interest.  See  paragraph  (e)(17]  of  interim 
§  210.24.  However  the  ALI’s  findings  on 
the  public  interest  may  be  superceded 
by  Commission  findings  on  that  issue,  as 
discussed  below.  See  paragraph  (e)(18) 
of  interim  §  210.24. 

(4)  On  or  before  the  statutory  deadline 
for  determining  whether  to  order 
temporary  relief,  the  Commission  will 
determine:  (a)  What  form  of  relief  is 
appropriate  in  light  of  any  violation  that 
appears  to  exist  (notwithstanding  the 
form  of  relief  complainant  may !:« 
seeking);  (b)  whether  the  public  interest 
factors  enumerated  in  the  statute 
preclude  such  relief;  and  (c)  the  amount 
of  the  bond  under  which  the 
respondents’  merchandise  will  be 
permitted  to  enter  the  United  States 
during  the  pendency  of  any  temporary 
relief  order  issued  by  the  Commission. 

In  the  event  that  Commission  findings 
on  the  public  interest  are  inconsistent 
with  findings  made  by  the 
administrative  law  judge  in  the  initial 
determination,  the  Commission’s 
findings  are  controlling.  See  paragraph 
(e)(18)  of  interim  §  210.24. 

The  previous  enactment  of  section  337 
made  no  express  provision  for  the 
issuance  of  affirmative  final 
determinations  and  remedial  orders  in 
situations  in  which  one  or  more  of  the 
respondents  defaults.  The  Commission 
took  such  action,  however,  pursuant  to 
former  §  210.25.  Section  1342(a)(5)(B)  of 
the  Omnibus  Trade  Act  amends  section 
337  by  adding  a  new  subsection  (g), 
which  authorizes  the  Commission  to  (1) 
reach  an  affirmative  final  determination 
concerning  the  violation  of  section  337 
with  respect  to  defaulting  respondents, 
and  (2)  issue  a  limited  or  general 


•«/</. 


exclusion  order  or  a  cease  and  desist 
order  if  certain  conditions  are  met. 

Section  210.25 

The  new  legislation  differs  fiom  the 
Commission’s  previous  default  practice 
in  the  following  respects:  Paragraph  (c) 
of  former  §  210.25  authorized  the 
Commission  to  draw  adverse  inferences 
against  defaulting  respondents  in 
determining  whether  complainant  had 
made  a  prima  facie  case  of  a  section  337 
violation.  However,  such  inferences 
could  be  drawn  only  “with  respect  to 
those  issues  for  which  the  complainant 
has  made  a  good  faith  but  unsuccessful 
effort  to  obtain  evidence.”  The  new 
legislation  permits  more  liberal  use  of 
adverse  inferences  if  the  complainant  is 
seeking  relief  limited  to  the  defaulting 
respondent.  Specifically,  the  new 
legislation  provides  that  “the 
Commission  shall  presiune  the  facts 
alleged  in  the  complaint  to  be  true”  as 
long  as  the  grounds  for  default  have 
been  satisfied.^*  It  thus  establishes  a 
pure  default  rule  (similar  to  federal 
district  court  practice)  in  cases  in  which 
the  complainant  is  seeking  limited  relief 
against  a  particular  respondent. 

In  order  to  bring  $  210.25  into 
conformity  with  the  new  legislation, 
paragraph  (c)  of  S  210.25  (“Relief  against 
a  respondent  in  default”)  has  been 
revised  to  conform  to  the  language  and 
provisions  of  the  new  legislation  (and  its 
legislative  history,  where  appropriate). 
The  Commission  has  retained  the 
previous  provision  of  §  210.25  that 
authorizes  the  Commission  to  utilize 
adverse  inferences  in  determining 
whether  section  337  has  been  violated  in 
a  default  case  where  complainant  is 
seeking  a  general  exclusion  order. 

The  previous  paragraphs  (a)  and  (b)  of 
§  210.25  (which  provide  the  definition  of 
default  and  the  procedure  for 
determining  default]  are  not  inconsistent 
with  the  provisions  of  the  new 
legislation  and  therefore  have  not  been 
revised,  except  that  the  reference  in 
paragraph  (a)  to  failure  to  file  a 
response  to  the  complaint  and  notice  of 
investigation  within  the  time  provided  in 
interim  §  210.21  has  been  changed  to 
refer  to  interim  §  210.24(e)(9)  as  well  as 
interim  §  210.21. 

Section  210.26 

The  new  legislation  did  not 
necessitate  revision  of  this  section;  the 
interim  provisions  are  the  same  as  the 
former  provisions. 


**  Section  1342(a)(S)(B)  of  the  Omnibus  Trade 
Act;  section  337(g)(1)  of  the  Tariff  Act. 
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Section  210.30 

Section  210.30  sets  forth  general 
provisions  governing  discovery. 
Paragraph  (c)  of  that  section  discusses 
general  limitations  on  discovery.  For 
clarity~and  to  be  consistent  with  the 
provisions  of  interim  §  210.24(e](12) 
which  give  the  ALJ  discretion  to  control 
the  nature  and  extent  of  discovery 
pertaining  to  a  motion  for  temporary 
relief~§  210.30(c)  has  been  revised  to 
state  that  the  shall  limit  the  kind  or 
amount  of  discovery  to  be  had,  or  the 
period  during  which  discovery  may  be 
carried  out,  in  a  manner  that  is 
consistent  with  the  time  limitations  set 
forth  in  paragraph  (e](17)  of  interim 
§  210.24  for  adjudicating  motions  for 
temporary  relief  or  the  time  limitations 
imposed  by  interim  S  210.53(a)  for 
issuing  an  ID  on  permanent  relief.  The 
other  provisions  of  §  210.30  have  not 
been  Ranged. 

Sections  210.31  through  210.35 

The  new  legislation  did  not 
necessitate  revision  of  these  sections; 
the  interim  provisions  are  the  same  as 
the  former  provisions. 

Section  210.36 

As  noted  above,  section  1342(a)(5)(B) 
of  the  Omnibus  Trade  Act  created  a 
new  subsection  (h)  of  section  337,  which 
authorizes  the  Commission  to  prescribe 
rules  for  imposing  sanctions  for  abuse  of 
discovery  In  section  337  investigations 
to  the  extent  sanctions  could  be 
imposed  by  a  Federal  district  court 
under  Rule  37  of  the  FRCP. 

The  Commission  rule  governing 
sanctions  for  abuse  of  discovery  is 
§  210.36.  It  has  not  been  revised,  for  the 
following  reasons.  The  existing 
provisions  of  §  210.36  provide  sanctions 
that  are  comparable  to  those  available 
under  FRCP  37,  except  that  there  is  no 
provision  for  a  sanction  order  directing 
payment  of  a  party’s  costs  and 
attorneys'  fees.  The  Commission  will 
determine  at  a  later  date  whether  to 
publish  proposed  rules  governing  the 
issuance  of  orders  directing  the  payment 
of  costs  and  attorneys'  fees  as  a 
sanction  for  abuse  of  discovery. 

Section  210.37 

The  new  legislation  did  not 
necessitate  revision  of  this  section;  the 
interim  provisions  are  the  same  as  the 
former  provisions. 

Section  210.40 

The  new  legislation  did  not 
necessitate  revision  of  this  section;  the 
iivterim  provisions  are  the  same  as  the 
former  provisions. 


Section  210.41 

Section  210.41  sets  forth  general 
provisions  governing  hearings  in  section 
337  investigations.  Paragraph  (a)  has 
been  revised  to  include  a  cross- 
reference  to  paragraph  (e)(13)  of  interim 
§  210.24  concerning  the  ALJ’s  discretion 
as  to  the  conduct  of  a  hearing  on 
motions  for  temporary  relief.  No  other 
changes  have  been  made  in  this  section. 

Section  210.42 

The  new  legislation  did  not 
necessitate  revision  of  this  section;  the 
interim  provisions  are  the  same  as  the 
former  provisions. 

Section  210.43 

Section  210.43  defines  what 
constitutes  the  administrative  record  in 
a  section  337  proceeding.  It  also  sets 
forth  procedures  for  reporting  and 
transcribing  hearings,  correcting  hearing 
transcripts,  and  certifying  the  record  to 
the  Commission  concurrently  with  an  ID 
or  at  such  time  as  the  Commission  may 
order.  The  only  revision  is  the  insertion 
of  the  phrase  “except  as  provided  in 
§  210.24(e)(16)  of  this  part"  at  the 
beginning  of  paragraph  (d)  of  §  210.43. 
Hiis  change  was  made  in  order  to 
maintain  intra-Part  consistency  and  to 
reiterate  that  certification  of  the  record 
of  a  temporary  relief  proceeding  may 
occur  prior  to  issuance  of  the  temporary 
ID. 

Section  210.44 

Section  210.44  makes  provision  for  in 
camera  treatment  of  confidential 
information.  Paragraph  (a)  of  §  210.44(a), 
which  defines  in  camera  treatment  for 
purposes  of  a  section  337  investigation, 
has  been  revised  (1)  to  conform  to  the 
new  statutory  restrictions  on  disclosure 
of  confidential  information  and  (2)  to 
include  cross-references  to  the  other 
Commission  rule  concerning  the  same 
subject  matter,  namely  interim  §  210.6. 
Paragraph  (e)  of  §  210.44 — ^which 
provides  for  “declassification”  [i.e., 
removal  of  the  confidential  designation 
from  information  so  designated  by  the 
submitter) — also  has  been  revised  (1)  to 
conform  to  the  new  statutory  provision 
which  indicates  that  the  confidentiality 
of  information  submitted  or  exchanged 
among  the  parties  is  determined  by  the 
Commission’s  rules,  and  (2)  to  be 
consistent  with  section  1342(a)(8)  of  the 
Omnibus  Trade  Act,  which  created  a 
new  subsection  (n)  of  section  337 
providing  that  information  that  is 
(properly)  designated  confidential  by  the 
submitter  cannot  be  declassified  and 
publicly  disclosed  without  the  consent 
of  the  submitter. 


Section  210.50 

The  new  legislation  did  not 
necessitate  revision  of  this  section.  The 
interim  provisions  of  §  210.50  are  the 
same  as  the  former  provisions,  except 
that  a  cross-reference  to  paragraph 
(e)(17)  of  interim  §  210.24  has  been 
added  to  paragraph  (f)  of  §  210.50. 
Paragraph  (f)  previously  stated  that  an 
administrative  law  judge's  order  of 
summary  determination  constituted  an 
initial  determination  imder  §  210.53. 

Since  paragraph  (e)(13)  of  interim 
§  210.24  contemplates  the  possible 
issuance  of  a  summary  determination  a 
motion  for  temporary  relief  by  an 
administrative  law  judge  and  states  that 
such  a  ruling  shall  be  in  the  form  of  an 
initial  determination  under  paragraph 
(e)(17)  of  interim  §  210.24,  the  cross- 
reference  to  paragraph  (e)(17)  of  interim 
§  210.24  was  necessary  for  intra-Part 
consistency. 

Section  210.51 

The  previous  enactment  of  section  337 
made  no  provisi(Hx  for  the  Commission 
to  terminate  an  investigation  in  whole  or 
in  part  on  the  basis  of  a  settlement 
agreement  or  a  consent  order  without  a 
concurrent  determination  as  to  whether 
section  337  had  been  violated.  Prior  to 
the  enactment  of  the  new  legislation,  the 
Commission  took  such  action  on  the 
basis  of  authority  derived  from  the  APA. 

Section  1342(a)(2)  of  the  Omnibus 
Trade  Act  amends  subsection  (c)  of 
section  337  to  give  the  Commission 
express  authority  to  take  such  action. 
Section  210.51  of  the  Commission's 
rules,  which  governs  termination  of 
investigations,  has  been  revised  by 
adding,  to  paragraphs  (b)  and  (c)  of  that 
section,  a  citation  to  the  new  statutory 
provision  that  authorizes  the 
Commission  to  order  terminations  on 
the  basis  of  a  settlement  agreement  or  a 
consent  order  without  making  a 
determination  as  to  whether  section  337 
has  been  violated.  Since  the  statute 
indicates  that  such  terminations  “may” 
be  ordered  without  making  a 
determination  as  to  whether  a  violation 
has  occurred  and  it  is  possible  that  there 
may  be  instances  in  which  such  a 
determination  would  be  appropriate, 
paragraphs  (b)  and  (c)  have  been  further 
revised  to  indicate  that  the  Commission 
can,  but  is  not  required  to,  make  a 
violation  determination  when  it 
terminates  an  investigation  in  whole  or 
in  part  on  the  basis  of  a  settlement 
agreement  or  consent  order. 

Section  210.51  also  has  been  revised 
by  including  the  word  “settlement” 
before  “agreement,”  where  appropriate, 
in  order  to  make  it  plain  that  the 
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licensing  and  other  agreements 
discussed  in  that  section  are  "settlement 
agreements”  for  purposes  of  the 
amended  statute. 

Section  210.52 

Section  210.52  governs  the  filing  of 
proposed  findings  of  fact,  proposed 
conclusions  of  law,  and  briefs  by  the 
parties.  The  former  §  210.52  gave  parties 
the  right  to  file  such  documents  with  no 
restrictions  on  subject  matter,  page 
length,  or  the  time  of  filing  (except  that 
the  presiding  AL}  was  given  some 
discretion  to  determine  the  time  for 
filing  such  documents  after  an 
evidentiary  hearing  under  former 
S  210.41).  Section  1342(a)(3)(B)  of  the 
Omnibus  Trade  Act  amends  subsection 
(e)  of  section  337  by  creating  statutory 
deadlines  for  determining  whether  to 
grant  or  deny  temporary  relief.  For  that 
reason  and  in  order  to  be  consistent 
with  paragraph  (e)(14)  of  interim 
§  210.24  of  the  Commission’s  rules 
(which  allows  the  ALJ  to  determine  to 
what  extent  the  parties  will  be 
permitted  to  file  proposed  findings  of 
fact,  proposed  conclusions  of  law,  and 
briefs),  the  words  "except  aa  provided  in 
§  210.24(e)(14)”  have  been  inserted  into 
the  first  sentence  of  §  210.52  of  the  rules. 

Section  210.53 

Former  §  210.53  governed  the  issuance 
and  disposition  of  IDs  for  all  matters 
that  were  to  be  adjudicated  by  the  ID/ 
discretionary  review  procedure — 
including  motions  for  temporary  relief 
and  motions  for  designating  an 
investigation  “more  complicated.”  In 
light  of  the  interim  revisions  to 
§  210.24(e)  concerning  those  matters,  the 
phrase  “except  as  provided  in 
§  210.24(e)”  or  similar  clarification  has 
been  inserted  into  paragraphs  (b),  (c). 

(h),  and  (i)  of  §  2ia53.  lliese  changes 
were  made  to  indicate  that  Commission 
review  of  and  the  finality  of  IDs 
pertaining  to  temporfiry  relief  €ind  ALJ 
determinations  to  designate  an 
investigation  “more  complicated”  for 
purposes  of  adjudicating  a  motion  for 
temporary  relief  are  governed  by  interim 
§  210.24(e)  and  not  interim  §  210.53. 

Because  interim  §  210.59(c)  contains 
new  provisions  concerning  the  issiiance 
of  IDs  designating  an  investigation 
“complicated”  (see  the  discussion 
below),  paragraph  (c)  of  §  210.53  has 
been  revised  to  cover  IDs  on  that  issue 
as  well. 

Section  210.54 

Former  §  210.54  governed  the  filing 
and  disposition  of  petitions  for  review  of 
IDs,  including  those  pertaining  to  the 
grant  or  denial  of  temporary  relief.  In 
light  of  the  interim  revisions  to 


SS  210.24(e)  and  210.53,  §  210.54  has 
been  revised  to  indicate  that  (1) 
paragraph  (e)(17)  of  interim  S  210.24 
Und  not  S  210.54)  governs  the  parties' 
ability  to  challenge  IDs  pertaining  to 
temporary  relief,  and  (2)  and  ALJ’s 
determination  to  designate  an 
investigation  “more  complicated”  to 
obtain  more  time  to  adjudicate  a  motion 
for  temporary  relief  is  not  reviewable 
since  it  constitutes  a  final  determination 
of  the  Commission  pursuant  to 
paragraph  (e)(ll)  of  the  interim  S  210.24. 

Section  210.55 

Section  210.55  governs  review  of  an  ID 
on  the  Commission’s  own  initiative 
rather  than  in  response  to  a  petition  for 
review.  In  order  to  conform  to  interim 
S§  210.24(e).  210.53  and  210.54,  S  210.55 
has  been  revised  to  indicate  that  (1) 
paragraph  (e)(17)  of  interim  §  210.24 
(and  not  S  210.54)  governs  the  parties’ 
ability  to  challenge  IDs  pertaining  to 
temporary  relief,  and  (2)  an  ALJ’s 
determination  to  designate  an 
investigation  “more  complicated”  to 
obtain  more  time  to  adjudicate  a  motion 
for  temporary  relief  is  not  reviewable 
since  it  constitutes  a  final  determination 
of  the  Commission  pursuant  to 
paragraph  (eXll)  of  interim  $  210.24. 

Section  210.56 

Section  210.56  governs  the  process  of 
reviewing  of  IDs.  The  former  provisions 
of  this  section  discussed  (1)  the  filing  of 
briefs,  (2)  requests  for  oral  argument  (3) 
the  scope  of  the  review,  (4)  what  action 
the  Commission  could  take  upon 
completion  of  the  review,  and  (5)  the 
time  limits  for  concluding  a  review  of  an 
ID  concerning  temporary  relief.  The 
same  types  of  revisions  that  were  made 
in  §  §  210.54  and  210.55  have  been  made 
in  S  210.56. 

Section  210.57 

Former  paragraph  (c)  of  §  210.57 
provided  (1)  that  all  Commission  actions 
except  exclusion  orders  generally  are 
enforceable  when  the  affected  party 
received  notice  of  such  action,  and  (2) 
that  exclusion  orders  are  enforceable 
when  the  Secretary  of  the  Treasury 
receives  notice  of  such  orders. 

Section  1342(a)(5)(B)  of  the  Omnibus 
Trade  Act  amended  section  337  of  the 
Tarifi  Act  by  creating  a  new  subsection 

(i).  which  authories  the  Commission,  if 
certain  conditions  are  met,  to  order 
seizure  and  forfeiture  of  articles 
imported  in  violation  of  an  outstanding 
permanent  (and  final)  exclusion  order. 
In  cases  in  which  such  seizure  and 
forfeiture  is  ordered,  the  Commission 
must  notify  the  Secretary  of  the 
Treasury  and,  upon  receipt  of  the  order, 
the  Secretary  must  enforce  it  in 


accordance  with  the  procedure  set  forth 
in  the  statute. 

Paragraph  (c)  of  §  210.57  of  the  rules 
has  been  revised  to  indicate  that  all 
Commission  actions  except  exclusion 
orders  and  seizure  and  forfeiture  mrders 
generally  are  enforceable  when  the 
afiected  party  receives  notice  of  such 
action,  and  that  exclusion  and  seizure 
and  forfeiture  orders  are  enforceable 
when  the  Secretary  of  the  Treasury 
receives  notice  of  such  orders. 

Former  paragraph  (d)  of  §  210.57  has 
been  revised  to  correct  a  typographical 
error  in  the  first  sentence,  which  made 
the  sentence  unintelligible. 

Section  210.58 

Section  210.58  governs  the 
Commission’s  adjudication  of  the  issues 
of  remedy,  the  public  interest,  and 
bonding  in  section  337  investigations. 

The  following  revisions  have  been  made 
in  this  rule. 

(1)  The  previous  enactment  of  section 
337  of  the  Tariff  Act  provided  that  if  the 
Commission  determined  that  there  was 
a  violation  of  section  337,  the 
Commission  could  order  exclusion  of  the 
subject  irapOTts  or,  in  lien  of  exdrision, 
the  Commission  could  issue  cease  and 
desist  orders.  (The  same  rule  applied  for 
temporary  relief.)  Section  1342(a)(4)(A) 
of  the  Omnibus  ’Titide  Act  amended 
subsection  (f)  of  section  337  by  giving 
the  Commission  express  authority  to 
issue  cease  and  desist  orders  in  addition 
to  (as  well  as  in  Hen  of)  exclusion 
orders.  Revisions  have  been  made  in 
paragraph  (a)  of  fi  21058  of  the 
Commission’s  rules  in  order  to 
correspond  to  the  change  in  the 
statutory  reUef  provisions. 

(2)  As  discussed  above  in  connection 
with  interim  $  2ia25,  the  new  legislation 
also  makes  provision  for  the  issuance  of 
“general”  or  “limited”  exclusion  orders. 
(5ee  section  1342(a)(5)  of  the  Omnibus 
Trade  Act  creating  a  subsection  (g)  of 
section  337.)  Paragraph  (a)  of  §  210.58  of 
the  Commission’s  rules  has  been 
modified  to  make  expHcit  the  option 
available  to  the  Commission  in 
determining  whether  to  order  articles  to 
be  excluded  from  entry  into  the  United 
States. 

(3)  The  reference  in  paragraph  (a)  of 
§  210.58  to  the  bonding  provision  of 
former  subsection  (g)(3)  of  section  337 
has  been  changed  to  “subsection  (j)(3),” 
which  is  the  new  designation  for  that 
subsection.  [See  section  1342(a)(5)(A)  of 
the  Omnibus  Trade  Act.) 

(4)  Paragraph  (b)  of  §  210.58  of  the 
Commission’s  rules  formeriy  provided 
that  the  ALJ  could  make  findings  in  the 
temporary  reUef  ID  pertaining  to  the 
public  interest  but  he  could  not  compel 
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discovery  solely  to  obtain  information 
relating  to  the  public  interest.  In  light  of 
the  provisions  of  interim  §  210.24(e), 
which  now  authorize  AL)s  to  compel 
discovery  and  make  findings  on  remedy, 
the  public  interest,  and  bonding  issues 
when  adjudicating  motions  for 
temporary  relief,  a  reference  to 
paragraphs  (e)(12),  (13),  and  (17)  of 
interim  §  210.24  have  l^en  added  to 
paragraph  (b)  of  S  210.58  for  intra-Part 
consistency  and  to  prevent  confusion.^* 

Section  210.59 

Former  $  210.59,  (entitled  “Period  for 
concluding  investigation")  previously 
discussed  the  following  matters:  (1)  The 
12-month  and  IB-month  statutory 
deadlines  for  completing  ordinary  and 
“more  complicated”  investigations;  (2) 
the  grounds  rmd  procedure  for 
designating  an  investigation  “more 
complicated”:  and  (3)  the  exclusion  of 
any  time  during  whidi  an  investigation 
was  suspended  in  computing  the 
statutory  deadline  for  completion  of  the 
investigation. 

Section  210.59  has  been  revised  in  the 
following  matmer. 

(1)  The  previous  text  of  §  210.59  has 
been  incorporated  into  a  new  paragraph 
(a). 

(2)  To  be  consistent  with  the 
provisions  of  interim  §  210.24(e),  a  new 
paragraph  (b)  has  been  added  to 

§  210.59  to  provide  for  the  designation  of 
an  investigation  as  “more  complicated" 
solely  for  the  purpose  of  obtaining  more 
time  to  adjudicate  a  motion  for 
temporary  relief. 

(3)  Tlie  other  revisions  to  §  210.59 
pertain  to  “complicated”  (as  opposed  to 
“more  complicated”)  investigations. 
Section  1342(d)(2)  of  the  Omnibus  Trade 
Act  provides  that  any  investigation 
under  section  337  of  the  Tariff  Act  that 
is  due  to  be  completed  within  180  days 
after  enactment  of  the  Omnibus  Trade 
Act  can  be  declared  “complicated,”  and 
the  12-month  or  18-month  statutory 
deadline  can  be  extended  for  up  to  an 
additional  90  days.  New  provisions  for 
“complicated”  investigations  have  been 
added  to  §  210.59  of  the  Commission’s 
rules  as  paragraph  (c).  The  first  part  of 
paragraph  (c)  corresponds  to  the 
language  of  the  new  legislation,  which 
provides  for  “complicated” 
designations.  The  second  half  of 
paragraph  (c)  provides  a  general 
definition  of  a  “complicated” 
investigation  and  also  provides  that  the 

**  Because  the  temporary  relief  provisions  of  the 
new  legislation  provide  for  the  possible  posting  of  a 
temporary  relief  bond  by  the  complainant  as  a 
prerequisite  to  obtaining  such  relief,  the 
Commission  may  eventually  revise  paragraph  (a)  of 
section  210.58  further  to  include  that  issue  as  part  of 
the  Commission's  bonding  analysis.  (See  supra  n.2.] 


ID/discretionary  review  procedure  is  to 
be  used  to  obtain  that  designation.  The 
appropriateness  of  ordering  the 
"complicated”  designation  and  the 
length  of  the  resulting  extension  of  time 
will  depend  on  the  facts  and 
circumstances  in  each  case. 

Sections  210.60  and  210.61 

The  new  legislation  did  not 
necessitate  revision  of  these  sections; 
the  interim  provisions  are  the  same  as 
the  former  provisions.*’ 

Section  210.70 

Section  210.70  governs  interlocutory 
appeals  to  the  Commission  of  actions 
taken  by  the  ALJ.  The  preexisting 
provisions  of  this  rule  have  been 
retained,  but  the  Commission  has  added 
the  phrase  “except  as  provided  in 
§  210.24(e)(15)”  to  be  consistent  with  the 
new  interim  provisions  of  that  section, 
which  expressly  disallow  such  appeals 
in  connection  with  motions  for 
tempor€uy  relief  because  of  the  stringent 
statutory  deadlines  for  determining 
whether  to  grant  such  motions. 

Section  210.71 

Section  210.71  sets  out  the  statutory 
right  to  judicial  review  of  Commission 
determinations  under  section  337.  The 
new  legislation  resulted  in  a  technical 
amendment  in  the  previous  statutory 
provisions  governing  such  review — i.e., 
the  reference  to  judicial  review  of  a 
Commission  determination  “under 
subsection  (d),  (e),  or  (f)  of  section  337” 
was  changed  to  “subsection  (d),  (e),  (f) 
or  (g)  of  section  337.”  (See  section 
1342(b)(2)(A)  of  the  Omnibus  Trade 
Act.)  A  corresponding  revision  has  been 
made  in  §  210.71. 

Explanation  of  the  Interim  Revisions  to 
19  CFR  Part  211 

Section  211.01 

The  new  legislation  did  not 
necessitate  revision  of  this  section.  The 
interim  provisions  are  the  same  as  the 
former  provisions,  except  that  the 
reference  to  “section  337”  has  been 
changed  to  “section  337  of  the  Tariff  Act 
of  1930,” 

Section  211.10 

Paragraphs  (a)  and  (b)  of  this  section 
were  revised  to  correct  an  erroneous 
cross-reference  to  former  §  210.14  which 
no  longer  exists.  The  references  to  that 
section  have  been  changed  to 
“§  210.58(a)(1)”.  In  addition,  the 
reference  to  “section  337”  in  paragraph 
(a)  of  §  211.10  has  been  changed  to 
“section  337  of  the  Tariff  Act  of  1930." 

But  see  infra  n.  29  with  respect  to  $  210.61. 


Section  211.20 

The  new  legislation  did  not 
necessitate  revision  of  this  section.  The 
interim  provisions  are  the  same  as  the 
former  provisions,  except  for  minor 
editorial  changes. 

■  V 

Section  211.21 

Section  211.21  pertains  to  settlement 
by  consent.  Paragraph  (b)  of  this  section 
has  been  revised  in  the  same  fashion  as 
§  210.51  of  Part  210-ri.e.,  the 
Commission  has  added  a  citation  to  the 
new  statutory  provision  authorizing 
terminations  on  the  basis  of  consent 
orders  without  a  determination  of 
whether  section  337  has  been  violated. 

In  addition,  the  citation  to  §  S  210.54 
through  210.56  in  paragraph  (b)  of 
§  211.21  has  been  corrected  to  refer  to 
interim  §§  210.53  through  210.56. 

Section  211.22  ; 

The  new  legislation  did  not 
necessitate  revision  of  this  section.  The 
interim  provisions  are  the  same  as  the 
former  provisions,  except  that  the 
previous  references  to  “section  337” 
have  been  changed  to  “section  337  of  the 
Tariff  Act  of  1930”  where  appropriate. 

Section  211.50 

The  new  legislation  did  not 
necessitate  revision  of  this  section.  The 
interim  provisions  are  the  same  as  the 
former  provisions,  except  that  the 
previous  references  to  “section  337" 
have  been  changed  to  “section  337  of  the 
Tariff  Act  of  1930”  where  appropriate. 

Section  211.51 

The  new  legislation  did  not 
necessitate  revision  of  this  section.  The 
interim  provisions  are  the  same  as  the 
former  provisions,  except  that  the  first 
sentence  of  paragraph  (a)  has  been 
revised  to  correct  a  typographical  error. 

Section  211.52 

Section  211.52  pertains  to  the  handling 
and  treatment  of  confidential 
information  submitted  to  the 
Commission  pursuant  to  a  final 
Commission  action.  This  rule  has  been 
revised  to  be  consistent  with  the  new 
legislative  provisions  concerning  the 
handling  of  confidential  information  in 
section  337  proceedings  and  with  other 
Commission  rules  pertaining  to  the  same 
subject  treatment.  The  revisions 
primarily  consist  of  cross-references  to 
the  other  applicable  rules. 

Section  211.53 

The  new  legislation  did  not 
necessitate  revision  of  these  sections. 
The  interim  provisions  are  the  same  as 
the  former  provisions,  except  that 
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references  to  the  Commission’s  former 
“Unfair  Import  Investigations  Division” 
and  the  “the  Chier*  of  that  division  have 
been  changed  to  “the  Office  of  Unfair 
Import  Investigations"  (consistent  with  a 
similar  reference  in  interim  S  210.24(e)(6) 
and  “the  Director.” 

Section  211.54 

The  new  legislation  did  not 
necessitate  revision  of  this  section.^^ 

The  interim  provisions  are  the  same  as 
the  former  provisions,  except  that  the 
previous  reference  to  “section  337”  in 
paragraph  (b)  has  been  changed  to 
“section  337  of  the  Tariff  Act  of  1930" 
where  appropriate. 

Section  211.55 

The  new  legislation  did  not 
necessitate  revision  of  this  section.  The 
interim  provisions  are  the  same  as  the 
former  provisions,  except  that  the 
previous  reference  in  paragraph  (b)  to 
“subsection  (a)  above"  has  been 
changed  to  “paragraph  (a)  of  this 
section.” 

Sections  211.56, 211.58,  and  211.59 

In  addition  to  authorizing  the 
Commission  to  issue  cease  and  desist 
orders  in  addition  to  an  exclusion  order, 
section  1342(a)(5)(B)  of  the  Omnibus 
Trade  Act  amends  section  337  of  the 
Tariff  Act  by  creating  a  new  subsection 

(i),  which  authorizes  the  Commission,  if 
certain  conditions  are  met,  to  order 
seizure  and  forfeiture  of  articles 
imported  in  violation  of  section  337  and 
an  outstanding  permanent  (and  final) 
exclusion  order.  In  cases  in  which  such 
seizure  and  forfeiture  is  ordered,  the 
Commission  must  notify  the  Secretary  of 
the  Treasury  and,  upon  receipt  of  the 
order,  the  Secretary  must  enforce  it  in 
accordance  with  the  procedure  set  forth 
in  the  statute. 

The  Commission  determined  that  the 
most  logical  place  to  insert  interim 
Commission  rules  providing  for  the 
issuance  of  seizure  and  forfeiture  orders 
is  in  Subpart  C  of  Part  211.  Subpart  C  of 
Part  211  governs,  inter  alia,  enforcement 
of  Commission  exclusion  orders,  cease 
and  desist  orders,  and  consent  orders. 
Section  211.56(c)  in  that  subpart 
provides  for  (1)  formal  Commission 
enforcement  proceedings,  (2)  the 
resulting  modification  or  revocation  of 
the  order  in  question  to  prevent  unfair 
practices,  and  (3)  the  initiation  of  civil 
actions  for  civil  penalties  or  injunctive 
relief.  Since  the  new  seizure  and 
forfeiture  provisions  of  section  337  will 
be  an  additional  means  of  enforcing 
Commission  exclusion  orders,  the 
seizure  and  forfeiture  provisions  have 


**  But  see  infra  n.29  with  respect  to  S  211.S4(b]. 


been  implemented  on  an  interim  basis 
by  adding  a  new  paragraph  (c)(5)  to 
§  211.56.  The  new  paragraph  (c)(5)  of 
§  211.56  corresponds  to  the  seizure  and 
forefeiture  provisions  of  the  new 
legislation.  Section  211.56  also  has  been 
revised  in  the  following  manner.  (1)  The 
reference  in  paragraph  (a)  to  the 
Commission’s  former  “Unfair  Import 
Investigations  Division”  has  been 
changed  to  “the  Office  of  Unfair  Import 
Investigations”  (consistent  with  a 
similar  reference  in  interim 
§§  210.24(e)(6)  and  211.53):  and  (2)  the 
previous  references  to  “section  337(f)”  in 
paragraphs  (b)  and  (c)  have  been 
changed  to  “subsection  (f)  of  section  337 
of  the  Tariff  Act  of  1930.” 

As  part  of  the  general  plan  for  interim 
implementation  of  the  new  seizure  and 
forfeiture  provisions,  the  Commission 
also  has  revised  §  211.58  (’Temporary 
emergency  action”)  to  provide  for  the 
issuance  of  seizure  and  forfeiture  orders 
on  an  emergency  basis,  pending  the 
institution  of  formal  Commission 
enforcement  proceedings  pursuant  to 
§  211.56(c). 

Finally,  since  the  proposed  seizure 
and  forfeiture  provisions  require  the 
Commission  to  notify  the  Secretary  of 
the  Treasiuy  whenever  a  seizure  and 
forefeiture  order  is  issued  (so  that  the 
order  can  be  enforced),  the  Commission 
also  has  revised  S  211.59  (“Notice  of 
enforcement  action  to  government 
agencies”)  to  expressly  provide  for  such 
notification. 

Section  211.57 

Section  1342(a)(6)(B)  of  the  Omnibus 
Trade  Act  amended  section  337  by 
adding  a  new  subsection  (k)  providing 
for  the  modification  or  rescission  of  an 
exclusion  from  entry  or  an  order  issued 
under  subsections  (d),  (e),  (f),  (g),  or  (i) 
of  section  337.  The  new  statutory 
provision  authorizes  the  Commission  to 
modify  or  rescind  temporary  and 
permanent  remedial  orders  in  response 
to  a  petition  filed  by  a  respondent  who 
was  previously  foimd  to  be  in  violation 
of  section  337,  provided  that  such  action 
is  warranted  on  the  basis  of  new 
evidence,  or  evidence  that  could  not 
have  been  presented  during  the 
proceeding  that  led  to  the  issuance  of 
the  order,  or  on  grounds  that  would 
permit  relief  from  a  judgment  or  an 
order  under  the  FRCP.*® 


**  The  House  and  Senate  reports  accompanying 
the  original  House  and  Senate  versions  of  the  trade 
bill  stated  that  this  provision  is  intended  to  codify 
the  existing  Commission  practice.  HJt  No.  40  at  101: 
S.  Rep.  No.  71  at  133.  The  Commission  notes, 
however,  that  the  new  legislation  differs 
significantly  from  preexisting  Commission  rules 
under  which  respondents  and  other  parties  could 
have  obtained  implicit  or  explicit  modification  or 


Commission  §  211.57,  formerly 
entitled  “Modification  or  dissolution  of 
final  Commission  actions,”  has  been 
revised  in  the  following  manner 

(1)  To  conform  to  language  of  the  new 
statutory  provisions,  the  word 
“rescission”  has  been  substituted  for 
“dissolution”  and  the  word  “petition” 
has  been  substituted  for  “motion.” 

(2)  The  former  provisions  regarding 
the  filing  of  motions  under  $  211.57  and 
new  language  corresponding  to  the  new 
statutory  provisions  pertaining  to  the 
filing  of  petitions  for  modifications  or 
revocation  by  a  party  previously  found 
to  be  in  violation  of  section  337  have 
respectively  become  paragraphs  (1)  and 
(2)  of  a  newly  created  paragraph  (a)  of 
§  211.57  entiUed  “Petitions  for 
modification  or  rescission  of  final 
Commission  actions.” 

(3)  The  remaining  provisions  of  former 
§  211.57  have  become  paragraph  (b)  of 
that  rule,  which  is  entitled  “Commission 
action  upon  receipt  of  a  petition.” 

List  of  Subjects 
19  CFR  Part  210 

Administrative  practice  and 
procedure.  Investigations  of  unfair  acts 
and  unfair  methods  of  competition  in 
U.S.  import  trade. 

19  CFR  Part  211 

Administrative  practice  and 
procedure.  Enforcement. 

Chapter  II,  Subchapter  C  of  Title  19  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  Part  210  is  revised  to  read  as 
follows: 

PART  210— ADJUDICATIVE 
PROCEDURES 

210.1  Applicability  of  part 

210.2  General  policy. 

Subpart  A— General  Proviaiona 

210.4  Definitions. 

210.5  Written  submissions. 

210.6  Confidential  business  information. 

210.7  Computation  of  time,  additional 
hearings,  postponements,  continuances, 
and  extensions  of  time. 


rescission  of  a  remedial  order  or  the  determination 
that  resulted  in  the  issuance  of  the  order — viz., 
former  {$  210.61.  211.57,  and  211.54(b).  For  purposes 
of  implementing  the  new  statutory  provisions  on  an 
interim  basis,  the  Commission  has  decided  simply 
to  incorporate  the  statutory  provisions  into  t  21U7. 
But  for  purposes  of  developing  final  rules  to 
implement  the  new  modification  and  rescission 
provisions,  the  Commission  will  assess  interim 
SS  210.61,  211.54(b],  and  211.57(a)  to  determine 
whether  to  develop  new  or  revis^  rules  governing 
modification  or  rescission  of  final  Commission 
actions.  Interested  persons  are  encouraged  to 
comment  on  the  issue. 


BEST  COPY  AVAILABLE 


Federal  Register  /  Vol.  53,  No.  167  /  Monday,  August  29.  1988  /  Rules  and  Regulations 


210.8  Service  of  process  and  other 
docameota. 

Subpert  B— Commencemant  of 
Proceedings 

210.10  Comraencenent  of  proceedings. 

210.11  Action  of  Commission  upon  receipt 
ofcoesplainL 

210.12  Institution  of  investigation. 

210.13  Service  of  complaint  and  notice  of 
investigation  by  the  Commission. 

Subpart  C—Pleacange  and  Motions 

210.20  llie  complaint 

210.21  The  response. 

210.22  Amendments  to  pleadings  and  notice 
of  investigation. 

210.23  Supplemental  submissions. 

210.24  Motions. 

210.25  Default 

210.26  Intervention. 

Subpart  D— Discovery  and  Compulsory 
Process 

210.30  Genmal  provisions  governing 
discovery. 

210.31  Depositions. 

210.32  Interrogatories. 

210.33  Request  for  producticm  of  documents 
and  things  and  entry  upon  land. 

210J4  Request  for  admission. 

210.35  Subpoenas. 

2ia36  Failure  to  make  discovery;  sanctions. 
210.37  Protective  orders. 

Subpart  E  Prehearing  Conferences  and 
Hearings 

210.40  Prehearing  conferences. 

210.41  General  provisions  for  hearings. 

210.42  Evidence. 

210.43  Record. 

210.44  In  camera  treatment  of  confidential 
infonnatioii. 

Subpart  F — Determinations  and  Actions 
Taksn 

210.50  Summary  determinations. 

210.51  Termination  of  investigation. 

210.52  Proposed  findings  and  conclusions. 

210.53  Initial  determination. 

210.54  Petition  for  review. 

210.55  Commission  review  on  its  own 
motion. 

2iaS6  Review  by  Commission. 

210.57  Implementation  of  Commission 
action. 

210.58  Commission  action,  public  interest 
factor,  and  bonding. 

210.59  Period  for  concluding  Commission 
investigation. 

Subpart  6— Appaals 

210.60  Petition  for  reconsideration.  ^ 

210.61  Disposition  of  petition  for 
reconsideratioa. 

210.70  interlocutory  appeals. 

210.71  Appeals  of  final  determination  to  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit 

Authority  19  U.S.C  1333, 1335,  and  1337. 

§210.1  Applicability  Of  Part 
The  rules  in  Uits  Part  govern 
procedure  relating  to  proceedings  under 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337).  These  rules  are  author^ed 


by  section  333, 335,  and  337  of  the  Tariff 
Act  of  1930  (19  U.S.C,  1333, 1335,  and 
1337). 

§  210,2  Qanoral  policy. 

It  is  the  policy  of  the  Commission  that 
to  the  extent  practicable  and  consistent 
with  requirements  of  law,  such 
proceedings  shall  be  conducted 
expeditiously.  In  the  conduct  of  such 
proceedings,  the  administrative  law 
judge  and  counsel  or  other 
representative  for  each  party  shall  make 
every  effort  at  each  stage  of  the 
proceedings  to  avoid  delay. 

SubfNMl  A— General  Provisions 

§210.4  Definitions. 

As  used  in  this  part — 

“Administrative  law  judge"  means  the 
person  appointed  under  section  3105  of 
Title  5  of  Ae  United  States  Code 
presiding  over  the  taking  of  evidence  in 
an  investigation  under  this  Part; 

“Commission  investigative  attorney" 
means,  for  purposes  of  a  particular 
proceeding  under  section  337  of  the 
Tariff  Act  the  attorney(s)  designated  to 
engage  in  investigatory  activities  with 
respect  to  the  proceeding,  in  his  (or 
their)  capacity  as  investigator(8)  in  the 
proceeding; 

"Compliant”  means  a  person  who 
has  filed  a  complaint  with  the 
Commission  under  this  part 

“Party"  means  each  complainant  and 
respondent  in  the  investigation,  the 
Commission  investigative  attorney,  and 
each  person  permitted  to  intervene 
pursuant  to  §  210.26: 

“Respondent"  means  any  person 
named  in  a  notice  of  investigation 
issued  under  this  Part  as  allegedly 
violating  section  337  of  the  Tariff  Act. 

§210,5  Written  submissions 

(a)  Caption:  names  of  parties.  Every 
submission  shall  contain  a  caption 
setting  forth  the  name  of  the 
Commission,  the  title  of  the 
investigation,  the  docket  number  or 
investigation  number  assigned  to  the 
proceeding,  if  any,  and,  in  the  case  of  a 
complaint  emd  response,  the  names  of 
all  or  the  primary  parties  to  the 
proceeding. 

(b)  Signing  of  pleadings,  motions,  and 
other  papers:  sanctions.  Every  pleading, 
motion,  and  other  paper  of  a  party 
represented  by  an  attorney  shall  be 
signed  by  at  least  one  attorney  of  record 
in  die  attorney's  individual  name,  whose 
address  shall  be  stated.  A  party  who  is 
not  represented  by  an  attorney  shall 
sign  or  his  duly  authorized  officer  or 
agent  shall  sign  the  party's  pleading, 
motioii,  or  other  paper,  and  shall  state 
the  party's  address.  Except  when 


otherwise  provided  in  §§  210.20(a), 

210.21,  and  210.24(e)  (1)  and  (9), 
pleadings,  motions,  and  other  papers 
need  not  be  under  oath  or  accompanied 
by  an  affidavit.  Hie  signature  of  an 
attorney  or  party,  or  the  party's  duly 
authorized  officer  or  agent  constitutes 
certification  by  the  signer  that: 

(1)  He  is  duly  authorized  to  sign  the 
pleading,  motion,  or  other  paper; 

(2)  He  has  read  the  document; 

(3)  To  the  best  of  the  signer's 
knowledge,  information,  and  belief 
founded  after  reasonable  inquiry,  the 
document  is  well  grounded  in  fact  and  is 
warranted  by  existing  law  or  a  good 
faith  argument  for  the  extension, 
modification,  or  reversal  of  existing  law; 
and 

(4)  The  document  is  not  being  filed  for 
any  improper  purpose,  such  as  to  harass 
or  to  cause  unnecessary  delay  or 
needless  increase  in  the  cost  of 
litigation. 

If  a  pleading,  motion  or  other  paper  is 
not  signed,  it  shall  be  stricken  unless  it 
is  signed  promptly  after  the  omission  is 
called  to  the  attention  of  the  pleader  or 
movant  If  a  pleading,  motion,  or  other 
paper  is  signed  in  violation  of  this 
section,  the  Commission  or  (if  the  case 
is  before  the  administrative  law  judge) 
the  administrative  law  judge,  upon 
motion  or  sua  aponte,  shall  impose  upon 
the  person  who  signed  the  document, 
the  represented  party,  or  both,  an 
appropriate  sanction. 

(c)  Filing  of  documents.  Submissions 
shall  be  filed  in  accordance  with 
paragraphs  (a),  (b),  and  (c)  of  this 
section  and  §  210,8  of  this  chapter. 
Except  as  otherwise  provided  for  in  this 
Part  or  by  the  Commission,  the  original 
and  fourteen  (14)  true  copies  of  each 
submission  shall  be  filed  with  the 
Commission.  While  an  investigation  is 
before  an  administrative  law  judge,  the 
original  and  six  (6)  true  copies  of  each 
submission  shall  be  filed  with  the 
Commission  Secretary. 

(d)  Service  of  submissions.  Except  as 
otherwise  provided  for  in  this  part,  or  by 
the  Commission  or  the  administrative 
law  judge,  each  submission  filed  by  a 
party  with  the  Commission  shall  be 
served  on  all  other  parties  and  in  a 
manner  provided  for  in  §  210.16  of  this 
chapter. 

§  210A  Confidential  business  Information 

(a)  Confidential  business  information 
defined  and  identified.  Confidential 
business  Information  shall  be  defined  in 
accordance  with  §  210.6(a)  of  this 
chapter  and  shall  be  identified  and 
submitted  in  accordance  with  §  210.6(c) 
of  this  chapter.  < 
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(b)  Restrictions  on  disclosure. 
Information  that  is  submitted  to  the 
Commission  or  exchanged  among  the 
parties  in  connection  with  proceedings 
under  this  part,  is  designated 
confidential  by  the  person  submitting  it 
(pursuant  to  paragraph  (a)  of  this 
section),  and  is  in  fact  confidential 
within  the  meaning  of  §  210.6(a)  of  this 
chapter,  may  not  be  disclosed  without 
the  consent  of  the  person  submitting  it 
to  anyone  but  the  following  persons: 

(1)  Persons  who  are  granted  access  to 
confidential  information  under  orders 
issued  pursuant  to  §  210.37(a)  or 

§  210.44; 

(2)  An  officer  or  employee  of  the 
Commission  who  is  directly  concerned 
with  carrying  out  the  investigation  in 
connection  with  which  the  iMormation 
is  submitted; 

(3)  An  officer  or  employee  of  the 
United  States  Government  who  is 
directly  involved  in  a  review  conducted 
pursuant  to  section  337(j)  of  the  Tariff 
Act  of  1930;  or 

(4)  An  officer  or  employee  of  the 
Uidted  States  Customs  Service  who  is 
directly  involved  in  administering  an 
exclusion  bom  entry  under  section 
337(d)  or  337(g)  of  the  Tariff  Act  or  an 
ent^  under  Imnd  under  section  337(e)  of 
the  Tariff  Act  resulting  fiom  the 
investigation  in  connection  with  which 
the  information  was  submitted. 

§  210.7  Computation  of  time,  aciditionai 
hearinoa,  postponements,  continuances, 
and  extensions  of  time. 

Unless  otherwise  ordered  by  the 
Commission  or  the  administrative  law 
judge  and  except  as  provided  in 
§  210.24(e)  (2),  (7).  and  (17),  the 
computation  of  time,  the  granting  of 
additional  hearings,  postponements, 
continuances,  and  extensions  of  time 
shall  be  in  accordance  with  S  201.14  of 
this  chapter. 

§  210.8  Service  of  process  and  other 
documents. 

Unless  otherwise  ordered  by  the 
Commission  or  the  administrative  law 
judge  and  except  as  provided  in 
§  210.24(e)  (4),  (7),  and  (17),  the  service 
or  process  and  other  documents  shall  be 
in  accordance  with  §  201.16  of  this 
chapter. 

Subpart  B — Commencement  of 
Proceedings 

I  §  210.10  Commencement  of  proceedings. 

(a)  Upon  receipt  of  complaint  A 
proceeding  is  commenced  by  filing  with 
the  Secretary  of  the  Commission  ffie 
original  and  fourteen  (14)  true  copies  of 
;  a  complaint,  plus  one  copy  for  each 

;  person  named  in  the  complaint  as 

violating  section  337  of  the  Tariff  Act 


and  one  (1)  copy  for  the  government  of 
each  foreign  country  of  any  person  or 
persons  so  named.  If  the  complainant  is 
seeking  temporary  relief,  one  (1) 
additional  copy  of  the  motion  for  such 
relief  also  must  be  filed  for  each 
proposed  respondent  and  for  the 
government  of  the  foreign  country  of  the 
proposed  respondent,  l^e  additional 
copies  of  the  complaint  and  motion  for 
temporary  relief  for  each  proposed 
respondent  and  the  appropriate  foreign 
government  are  to  be  provided 
notwithstanding  the  provisions  of 
S  210.24(e)(4)  that  require  service  of  the 
complaint  and  motion  for  temporary 
relief  by  the  complainant. 

(b)  Upon  the  initiative  of  the 
Commission.  The  Commission  may  upon 
its  initiative  commence  proceedings 
based  upon  any  alleged  violation  of 
section  337  of  ffie  Tariff  Act 

$210.11  Action  of  Commiaaton  upon 
racalpt  of  complaint 

Upon  receipt  of  a  complaint  filed 
pursuant  to  $  201.8  of  this  chapter  and 
$$  210.5,  210.10,  and  210.20,  the 
Commission  shall  take  the  following 
actions: 

(a)  Examination  of  complaint  The 
Commission  shaU  examine  the 
complaint  for  sufficiency  and 
compliance  with  the  applicable  niles  of 
this  chapter. 

(b)  Informal  investigatory  activity. 

The  Commission  shall  identify  sources 
of  relevant  information,  assure  itself  of 
the  availability  thereof,  and,  if  deemed 
necessary,  prepare  subpoenas  therefore, 
and  give  attention  to  other  preliminary 
matters. 

$  210.12  Institution  of  investigation. 

Except  as  provided  in  $  210.24(e)  (2), 
(7),  and  (8),  within  thirty  (30)  days  after 
receipt  of  a  complaint  or,  in  exceptional 
circumstances,  as  soon  after  such  period 
as  possible,  the  Commission  shall 
determine  whether  the  complaint  is 
properly  filed  tmd,  if  so,  shall  vote  on 
whether  to  institute  an  investigation. 
The  complaint  may  be  withdrawn  as  a 
matter  of  right  before  the  Commission 
votes  on  whether  to  institute  an 
investigation.  The  investigation  shall  be 
instituted  by  notice  published  in  the 
Federal  Register.  Such  notice  will  define 
the  scope  of  the  investigation.  If  the 
Commission  determines  not  to  institute 
an  investigation,  the  complaint  shall  be 
dismissed  and  the  Commission  shall 
notify  the  complainant  and  all  proposed 
respondents  in  writing  of  the 
Commission's  action  and  the  reason(s) 
therefor. 


$  210.13  Service  of  comptaint  and  notice 
of  inveetigation  by  the  Commission. 

Notwithstanding  the  provisions  of 
$  210.24(e)(4)  requiring  service  of  the 
complaint  by  the  complainant,  the 
Commission,  upon  institution  of  an 
investigation,  shall  serve  copies  of  the 
complaint  and  the  notice  of 
investigation  (and  any  accompanying 
motion  for  temporary  relief)  upon  the 
following: 

(a)  Each  respondent; 

(b)  The  Department  of  Health  and 
Human  Services,  the  Department  of 
Justice,  the  Federal  Trade  Commission, 
and  such  other  agencies  and 
Departments  as  ^e  Commission 
considers  appropriate;  and 

(c)  The  embassy  in  Washington,  DC  of 
the  government  of  each  foreign  country 
represented  by  each  respondent 

All  respondents  named  after  an 
investigation  has  been  instituted  and  the 
governments  of  the  foreign  countries 
they  represent  shall  be  served  as  soon 
as  possible  after  the  respondents  are 
named. 

Subpart  C—PI«a<Nngs  and  Motiont 

$  210.20  TIm  complaint 

(a)  Contents  of  the  complaint  In 
addition  to  conforming  with  the 
requirements  of  $  201.8  of  this  chapter 
and  f  2ia5  (a),  (b),  and  (c),  the 
complaint  shall— 

(1)  Be  under  oath  and  signed  by  the 
complainant  m  his  duly  authorize 
officer,  attorney,  or  agent  with  the 
name,  address,  and  telephone  number  of 
the  complainant  and  any  such  officer, 
attorney,  or  agent  given  on  the  first  page 
of  the  complaint 

(2)  Include  a  statement  of  the  facts 
constituting  the  alleged  unfair  methods 
of  competition  and  unfair  acts; 

(3)  Describe  specific  instances  of 
alleged  unlawful  importations  or  sales; 
for  importations  occurring  prior  to 
January  1, 1989,  include  the  Tariff 
Schedules  of  the  United  States  item 
number  under  which  the  article  was 
imported;  for  importations  occurring  on 
or  after  January  1, 1989,  include  the 
Harmonized  Tariff  Schedule  of  the 
United  States  Item  number  under  which 
the  article  was  imported; 

(4)  State  the  name,  address,  and 
nature  of  the  business  (when  such 
nature  is  known)  of  each  person  alleged 
to  be  violating  section  337  of  the  Tariff 
Act; 

(5)  Include  a  statement  as  to  whether 
or  not  the  alleged  unfair  methods  of 
competition  and  unfair  acts,  or  the 
subject  matter  thereof,  are  or  have  been 
the  subject  of  any  court  or  agency 
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litigation,  and,  if  so,  include  a  brief 
summary  of  such  litigation: 

(6)(i)  When  the  alleged  violation  of 
section  337  is  based  on  an  unfair  method 
of  competition  or  an  unfair  act  other 
than  infringement  of  a  U.S.  patent  or  a 
federally  registered  copyright, 
trademark,  or  mask  wo^,  or  the 
importation  or  sale  of  a  product  made, 
produced,  processed,  or  mined  under,  or 
by  means  of,  a  process  covered  by  the 
claims  of  a  valid  and  enforceable  U.S. 
patent,  and  an  element  of  the  complaint 
is  the  existence  of  a  threat  or  effect  to 
destroy  or  substantially  injure,  or  to 
prevent  the  establishment  of,  sudi  a 
domestic  industry,  include  a  description 
of  the  domestic  i^ustry  affected, 
including  the  relevant  operations  of  any 
licensees;  or 

(ii)  When  the  alleged  violation  of 
section  337  is  based  on  an  unfair  method 
of  competition  or  an  unfair  act  other 
than  ii^ngement  of  a  U.S.  patent  or  a 
federally  registered  copyri^t, 
trademark,  or  mask  work,  or  the 
importation  or  sale  of  a  product  made, 
produced,  processed,  or  mined  under,  or 
by  means  of,  a  process  covered  by  the 
claims  of  a  valid  and  enforceable  U.S. 
patent,  and  an  element  of  the  complaint 
is  the  existence  of  a  threat  or  effect  to 
restrain  or  monopolize  trade  and 
commerce  in  the  United  States,  include 
a  description  of  Uie  trade  and  commerce 
affected:  or 

(iii)  When  the  alleged  violation  of 
section  337  is  based  on  infringement  of  a 
U.S.  patent  or  inffingement  of  a 
federally  registered  copyright, 
trademark,  or  mask  work,  or  the 
importation  or  sale  of  a  product  made, 
produced,  processed,  or  mined  under,  or 
by  means  of,  a  process  covered  by  the 
claims  of  a  valid  and  enforceable  U.S. 
patent,  include  a  description  of  the 
relevant  domestic  industry  as  defined  in 
section  337(a)(3),  including  the  relevant 
operations  of  any  licensees.  Relevant 
information  includes  but  is  not  limited 
to: 

(A)  Significant  investment  in  plant 
and  equipment: 

(B)  Significant  employment  of  labor  or 
capitah  or 

(C)  Substantial  investment  in  the 
exploitation  of  die  subject  patent, 
copyright,  trademark,  or  mask  work, 
including  engineering,  research  and 
development,  or  licensing: 

{7)  Indude  a  description  of  the 
complainant’s  business  and  its  interests 
in  the  relevant  domestic  industry  or  in 
the  trade  and  commerce  allegedly 
affected.  For  every  intellectual  property 
based  complaint  (regardless  of  the  type 
of  intellectual  prtqierty  right  involved), 
include  a  showing  dmt  at  least  one 


complainant  is  the  owner  or  exclusive 
licensee  of  the  subject  property: 

(B)  If  the  alleged  violation  involves  an 
unfair  method  of  competition  or  an 
unfair  act  other  than  infringement  of  a 
patent  or  a  registered  copyright, 
trademark,  or  mask  work,  or  the 
importation  or  sale  of  a  product  made, 
produced,  processed,  or  mined  under,  or 
by  means  of,  a  process  covered  by  the 
claims  of  a  vahd  and  enforceable  U.S. 
patent,  slate  a  specific  theory  underiying 
the  general  allegation(s)  regarding  the 
existence  of  a  threat  or  effect  to  destroy 
or  substantially  injure  a  domestic 
industry,  to  prevent  the  establishment  of 
a  domestic  industry,  or  to  restrain  or 
monopolize  trade  and  commerce  in  the 
United  States.  Include  a  statement  of 
facts  indicating  the  threat  or  effect  to 
substantially  injure.  The  information 
that  should  ordinarily  be  provided 
includes  the  volume  and  trend  of 
production,  sales,  and  inventories  of  the 
involved  domestic  article:  a  description 
of  the  facilities  and  number  and  type  of 
workers  employed  in  the  production  of 
the  involved  domestic  article:  profit-and- 
loss  information  covering  overall 
operations  and  operations  concerning 
the  involved  domestic  article:  pricing 
information  with  respect  to  the  involved 
domestic  article:  when  available, 
volume  and  sales  of  imports:  and  other 
data  pertinent  to  the  subject  matter  of 
the  complaint  that  would  support  the 
allegation  that — 

(i)  The  threat  or  effect  of  the 
importations  or  sales  in  question  is  to 
destroy  or  substantially  injure  an 
industry  in  the  United  States:  or 

(ii)  The  threat  or  effect  of  the 
importations  or  sales  in  question  is  to 
prevent  the  establishment  of  an  industry 
in  the  United  States:  or 

(iii)  The  threat  or  effect  of  the 
importations  or  sales  in  question  is  to 
restrain  or  monopolize  trade  and 
commerce  in  the  United  States: 

(9)  Include,  when  a  complaint  is  based 
upon  the  infringement  of  a  valid  and 
enforceable  U.&  patent  or  the 
importation  or  sale  of  a  product 
allegedly  made,  produced,  processed,  or 
mined  imder,  or  by  means  of,  a  process 
covered  by  the  claims  of  a  valid  and 
enforceable  U.S.  patent — 

(i)  Tlie  identification  of  each  U.S. 
letters  patent  and  a  certified  copy 
thereof  (a  legible  copy  of  each  such 
patent  suffice  for  each  required 
copy  of  the  complaint); 

(ii)  Tile  identification  of  the  ownership 
of  each  Involved  U.S.  letters  patent  and 
a  certified  copy  of  each  assignment  of 
each  such  patent  (a  legible  copy  thereof 
will  suffice  for  each  required  copy  of  the 
complaint); 


(iii)  The  identification  of  each  licensee 
under  each  involved  U.S.  letters  patent; 

(iv)  When  known,  a  list  of  each 
foreign  patent,  each  foreign  patent 
application  (not  already  issued  as  a 
patent),  and  each  foreign  patent 
application  that  has  been  denied 
corresponding  to  each  involved  U.S. 
letters  patent,  with  an  indication  of  the 
prosecution  status  of  each  such  foreign 
patent  application; 

(v)  A  nontechnical  description  of  the 
invention  of  each  involved  U.S.  letters 
patent; 

(vi)  A  reference  to  the  specific  claims 
in  each  involved  U.S.  letters  patent  that 
allegedly  cover  the  article  imported  or 
sold  by  each  person  named  as  violating 
section  337  of  the  Tariff  Act,  or  the 
process  under  which  such  article  was 
produced: 

(vii)  A  showing  of  any  domestic 
pr^uction  of  the  involved  article  or  of 
any  domestic  utilization  of  the  involved 
process  allegedly  covered  by  the  above 
specific  claims  of  each  involved  U.S. 
letters  patent,  and  a  showing  that  each 
person  named  as  violating  section  337  of 
the  Tariff  Act  is  importing  and/or  selling 
the  artide  covered  by,  or  produced 
under  the  involved  process  covered  by, 
the  above  specific  claims  of  each 
involved  U.S.  letters  patent  The 
complainant  shall  make  such  showing 
by  appropriate  allegations,  and  when 
practicable,  by  a  chart  that  applies  an 
exemplary  claim  of  each  involved  U.S. 
letters  patent  to  a  representative 
involved  domestic  artide  or  process  and 
to  a  representative  involved  article  of 
each  person  named  as  violating  section 
337  of  the  Tariff  Act  or  to  the  process 
under  which  such  article  was  produced; 
and 

(viii)  Drawings,  photographs,  or  other 
visual  representations  of  both  the 
involved  domestic  article  or  process  and 
the  involved  article  of  each  person 
named  as  violating  section  337  of  the 
Tariff  Act  or  of  the  process  utilized  in 
producing  such  article,  and,  when  a 
chart  is  fiimished  under  paragraph 
(a)(9)(vii)  of  this  section,  the  parts  of 
such  drawings,  photographs,  or  other 
visual  representations  should  be  labeled 
so  that  they  can  be  read  in  conjunction 
with  such  chart;  and 
(10)  Contain  a  request  for  relief 
sought  When  the  complaint  contains  a 
request  for  temporary  relief  pursuant  to 
subsections  (e)  or  (f)  of  section  337  of 
the  Tariff  Act,  a  separate  motion  for 
temporary  relief  shall  accompmiy  the 
complaint  in  accordance  with 
§  210.24(e). 

(b)  Submissions  of  articles  as 
eidtibits.  At  the  time  die  complaint  is 
filed;  when  practical  and  possible,  the 
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involved  articles  riiaU  be  submitted  as 
exh^ts< — both  the  involved  domestic 
article  and  tiiat  of  each  person  named  as 
violating  section  337  of  the  Tariff  Act. 

(c)  Additional  material  to  accompany 
each  patent-baaed  complaint  There 
shatt  aceon^any  the  submission  of  the 
original  of  each  complaint  based  upon 
the  alleged  unauthorized  importation  or 
sale  of  an  article  covued  by.  or 
produced  undmr  a  process  covered  by. 
the  claims  of  a  vaM  U.S.  letters  patent 
the  following; 

(1)  Three  [31  copies  dE  each  license 
agreement  arising  out  of  each  involved 
U.S.  letters  patent,  except  that,  to  the 
extent  that  a  standard  license  agreement 
is  used,  three  (31  copies  of  the  standard 
license  agreement  and  a  list  of  the 
licensees  oeprating  under  such 
agreement  wilt  suffice; 

(2)  One  [I]  certified  copy  of  the  Fatmit 
and  Trademark  Office  file  wrapper  for 
each  involved  U.S.  tetters  patent,  phis 
three  (3)  additional  copies  fhereofi  and 

(3)  Four  [41  copses  of  each  patent  and 
applicable  pages  of  each  technical 
reference  mentioned  in  the  file  wrapper 
of  each  invohred  U.S.  tetters  patent. 

(d)  Additional  material  to  accompany 
each  registered  trademark-based 
compfamt.  There  rfiaH  accompany  the 
submission  of  the  origmal  of  each 
compfamt  based  upon  Ae  alleged 
unauthorized  importation  or  safe  of  an 
article  covered  by  a  federatly  registered 
trademaiic  one  (If  certified  copy  of  Ae 
trademark  registration. 

(e)  Additiartal  material  to  accompany 
each  compfamt  based  on  a  nonfeehraJ^ 
registered  trademark.  There  shaB 
accompany  Ae  submission  of  the 
origin^  of  each  cmnplaint  based  \spoa  ^ 
the  alleged  anauthorized  unportation  or 
sale  of  article  imvered  by  a 
nonfederaBy  registered  tradeimirk  Ae 
following; 

[1)  InforntatioR  coneennng  prior 
attempts  to  register  Ae  alleged 
tradeamA;  and 

(2)  Iidbrmation  on  the  status  (d 
current  attempts  to  register  the  aBeged 
trademark. 

(f)  Additional  mederiol  to  accompany 
each  copyright-based  canpkdnt  There 
shall  accompany  the  snbmissioD  of  Ae 
original  of  each  coraplamt  based  iqton 
the  aUe^d  unanAorized  importation  or 
sale  (d  an  article  coveted  by  a  copyright 
one  [1>  certified  copy  ol  the  copjrrt^ 
registration. 

(g)  Additional  material  to  accompany 
each  registered  mask  work-based  •- 
compic^L  Thm«  shall  accompany  the 
submission  of  the  original  oi  each 
complaBik  braed  upon  Ae  aUeged 
imaaAotiaed  mspott^oR  or  s^e  of  a 
semiconductor  chip  in  a  maimer  Aat 
constitutes  infringemenf  of  a  federally 


registered  mask  work,  one  (1)  certified 
copy  of  the  mask  work  registration. 

§  210.21  The  response. 

(a)  Time  for  response..  Exc^it  as 
provided  in  $  21Q.24(eK9)  and.  unless 
otherwise  ordered  in  the  notice  of 
investigation  or  by  the  adraimstiative 
law  judge,  responi^nts  shaH  have 
twenty  [201  days  from  the  date  of 
service  of  the  complamt  and  notice  of 
investigation  by  the  Commission  under 
§  210.13  wUhin  which  to  file  a  written 
response  to  the  complamt  and  the  notice 
of  investigation.  When  Ae  investigation 
involves  a  motion  for  temporary  relief 
under  S  21Q.24[e].  the  response  to  the 
complamt  and  notice  of  investigation 
must  be  filed  concurrently  wi  A  Ae 
response  to  Ae  motion  for  temporary 
relief— /.e..  ten  [101  days  after  service  of 
Ae  complaint,  notice  of  investigation, 
and  the  motion  for  temporary  relief  by 
the  Commission  pursuant  to  §  210.13. 

[See  §  210.24fej[9j.j 

[b)  Contents  of  the  response.  In 
addition  to  conforming  to  Ae 
requirements  of  §  201.8  of  this  chapter 
and  §  210.5,  each  response  shall  be 
under  oa  A  and  signed  by  respondent  or 
his  duly  auAorized  officer,  attorney,  or 
agent  with  the  name,  address,  and 
telephone  number  of  Ae  respondent  and 
any  such  officer,  attorney,  or  agent  given 
on  Ae  first  page  of  Ae  response.  EacA 
respondent  shall  respond  to  each 
allegation  in  Ae  complamt  and  in  Ae 
notice  of  investigation,  and  shall  set 
forth  a  concise  statement  of  Ae  Acts 
constituting  each  ground  rf  defense. 
There  shall  be  a  specific  aAnission, 
denial,  or  explanation  of  each  feet 
alleged  in  Ae  complaint  and  notice;  or  if 
Ae  respondent  is  wfthont  knowledge  of 
any  such  fact,  a  statement  to  Aat  effect 
Allegations  of  a  complanrt  and  notice 
not  thus  answered  may  be  deemed  to 
have  beei  admitted.  EmIi  r^ionse  shall 
include,  when  avail^de.  statistical  data 
on  Ae  quantity  and  vahse  of  imports  of 
Ae  involved  article  in  additian  to  a 
statemmit  conemning  Ae  respondent’s 
capacity  to  produce  the  subji^  article 
and  Ae  relative  significance  of  tiie 
United  States  market  to  Hs  operations. 
Affirmative  d^nses  dtall  be  pleaded 
wi  A  as  much  ^lecificity  as  possible  in 
Ae  response,  ykbea  tiie  allied  xaSm 
methods  of  competition  and  unfeir  acts 
are  based  upon  the  claims  of  a  valid 
U.S.  letten  patent,  tiie  respondent  is 
encouraged  to  make  tiie  fioltowii^ 
showing  when  approfaiatK 

[1]  it  is  asserted  A  defense  ti»t  Ae 
article  imported  or  sold  by  respondent  is 
not  covert  by.  or  produced  under  a 
process  oovert^  by.  the  claims  of  eadi 
involved  D.S.  letters  patent,  a  tiiowing 
of  sodi  noncovecage  foe  each  invdved 
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claim  in  each  U.S.  lettrns  patent  in 
question  shall  be  made,  which  showing 
may  he  made  by  a^pn^ate  allegations 
and,  when  practic^le.  by  a  chart  Aat 
apiAes  Ae  involved  claims  of  each  U.S. 
letters  patent  in  question  to  a 
representaifive  involved  imported  article 
of  respondent  or  to  the  process  under 
which  such  article  waa  produced; 

[2)  Drawings,  ;Aotographs,  or  other 
visual  representations  of  the  involved 
imported  article  of  respondent  or  the 
process  utifized  in  producing  such 
article,  and,  when  a  chart  is  famished 
imder  paragraph  of  Ais  section, 
the  parts  of  such  drawings,  photo^phs, 
or  other  visual  representations  shoidd 
be  labeled  so  Aat  they  can  be  read  in 
conjunction  wiA  such  chart;  and 

[3]  ff  Ae  claims  of  any  mvolved  U.S. 
letters  patent  are  asserted  to  be  invalid 
or  unenforceable,  the  basis  for  such 
assertion,  including,  when  prior  art  is 
relied  on.  a  showing  of  how  the  prior  art 
renders  each  claim  invalid  or 
unenforceable  and  a  copy  of  such  prior 
art. 

(c)  Submission  of  article  as  exhibit 
At  the  time  tim  lesponse  is  filed,  when 
practical  and  poesAle.  Ae  inwdved 
imported  artii^  shall  be  submitted  as 
an  exhfoit. 

§  210.22  Ameadroents  te  ptoadings  and 
notice  of  ifivesOgatlOn. 

(a)  Amendment  of  complaint  The 
complaint  may  be  amended  at  any  time 
prior  to  the  kistitution  of  Ae 
investigation.  Aftet  institution,  Ae 
complaiiit  may  be  amended  for  good 
cause  shown  upon  such  conAtions  as 
are  necessary  to  avoid  prejudidBg  the 
public  uiterest  and  the  ri^ts  of  the 
parties  to  the  investigation  by  a  change 
in  Ae  scope  of  the  investigation  that 
results  fioiB  such  amendramiL 

(b)  By  leave.  If  and  whenever 

disposition  of  Ae  issues  in  an 
investigation  on  the  merits  will  be 
facilitated,  Ae  administrative  law  judge, 
upon  sndi  cmnAtions  as  are  necessary 
to  avoid  prejufficing  the  public  interest 
and  Ae  ri^ts  of  the  parties  to  an 
investigation,  may  allow  appropriate 
amen^ents  to  pleadings.  I^vided. 
hawev«,  Aat  a  motion  few  amendment 
of  a  compkrint  after  tiie  institution  of  an 
investigation  shall  be  made  to  tim 
administrative  law  judge,  who  shall 
grant  Ae  motion  by  wiA  the 

Conunisston  an  initial  determination,  or 
shall  deny  tiie  motkm  by  wsuing  an 
order  dsecting  deniak  Ae  motion  Aail 
be  decided  according  to  tite  stimdards  of 
paragraph  (•)  of  tins  section.  A  motion 
for  amendment  of  a  notice  shaft  be  dealt 
wiA  as  provided  wiA  respect  to 
motions  for  amendment  of  ■  oomplaint 
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(c)  Conformance  to  evidence.  When 
issues  not  raised  by  the  pleadings  or 
notice  of  investigation,  but  reasonably 
within  the  scope  of  the  pleadings  and 
notice,  are  considered  during  the  taking 
of  evidence  by  express  or  implied 
consent  of  the  parties,  they  shall  be 
treated  in  all  respects  as  if  they  had 
been  raised  in  the  pleadings  and  notice. 
Such  amendments  of  the  pleadings  and 
notice  as  may  be  necessary  to  make 
them  conform  to  the  evidence  and  to 
raise  such  issues  shall  be  allowed  at  any 
time,  and  shall  be  effective  with  respect 
to  all  parties  who  have  expressly  or 
impliedly  consented. 

§  210.23  Supptemental  submissions. 

The  administrative  law  judge  may, 
upon  reasonable  notice  and  such  terms 
as  are  just,  permit  service  of  a 
supplemental  submission  setting  forth 
transactions,  occiirrences,  or  events  that 
have  taken  place  since  the  date  of  the 
submission  sought  to  be  supplemented 
and  that  are  relevant  to  any  of  the 
issues  involved. 

§210J24  Motions. 

(a)  Presentations  and  disposition.  (1) 
During  Ae  period  between  the 
institution  of  an  investigation  and  the 
assignment  of  the  investigation  to  a 
presiding  administrative  law  judge,  all 
motions  shall  be  addressed  to  the  Chief 
Administrative  Law  Judge.  During  the 
time  an  investigation  is  before  an 
administrative  law  jud^,  all  motions 
therein  shall  be  addressed  to  the 
administrative  law  judge. 

(2)  When  an  investigation  is  before 
the  Commission,  all  motions  shall  be 
addressed  to  the  Chairman  of  the 
Commission.  A  motion  to  amend  the 
complaint  and  notice  of  investigation  to 
name  an  additional  respondent  after 
institution  shall  be  served  on  the 
proposed  respondent.  All  written 
motions  shall  be  filed  with  the 
Commission  Secretary  and  served  upon 
each  party. 

(b)  Content  All  written  motions  shall 
state  the  particular  order,  ruling,  or 
action  desired  cmd  the  grounds  therefor. 

(c)  Responses  to  motions.  Within  ten 
(10)  days  after  service  of  any  written 
motions,  or  within  such  longer  or  shorter 
time  as  may  be  designated  by  the 
administrative  law  judge  or  the 
Commission,  a  nonmoving  party,  or  in 
the  instance  of  a  motion  to  amend  the 
complaint  or  notice  of  investigation  to 
name  an  additional  respondent  after 
institution,  the  proposed  respondent, 
shall  respond  or  he  may  be  deemed  to 
have  consented  to  the  granting  of  the 
relief  asked  for  in  the  motion.  The 
moving  party  shall  have  no  right  to 
reply  except  as  permitted  by  the 


administrative  law  judge  or  the 
Commission. 

(d)  Motions  for  extensions.  As  a 
matter  of  discretion,  the  administrative 
law  judge  or  the  Commission  may  waive 
the  requirements  of  this  section  as  to 
motions  for  extension  of  time,  tuid  may 
rule  upon  such  motions  ex  parte. 

(e)  Motions  for  temporary  relief. 
Requests  for  temporary  relief  piu^uant 
to  subsection  (e)  or  (f)  of  section  337  of 
the  Tariff  Act  shall  be  made  through  a 
motion  to  be  filed  and  adjudicated  in 
accordance  with  the  following 
provisions. 

(1)  Motion  accompanying  complaint 
(i)  A  complaint  requesting  temporary 
relief  pursuant  to  §  210.20(a)(10)  shall  be 
accompanied  by  a  motion  that  sets  forth 
complainant’s  request  for  temporary 
relief.  The  motion  must  contain  a 
detailed  statement  of  specific  facts 
bearing  on: 

(A)  Complainant’s  probability  of 
success  on  the  merits; 

(B)  Immediate  and  substantial  harm  to 
the  domestic  industry  in  the  absence  of 
the  requested  temporary  relief; 

(C)  Harm,  if  any.  to  the  proposed 
respondents  if  the  requested  temporary 
relief  is  granted;  and 

(D)  'The  effect,  if  any,  that  the 
issuance  of  the  requested  temporary 
relief  would  have  on  the  public  interest. 

(ii)  The  following  documents  and 
information  shall  ^  filed  along  with  the 
motion: 

(A)  A  memorandum  of  points  and 
authorities  in  support  of  the  motion; 

(B)  Affidavits  executed  by  persons 
with  knowledge  of  the  facts  specified  in 
the  motion;  and 

(C)  All  documentary  information  and 
other  evidence  in  complainant’s 
possession  that  complainant  intends  to 
submit  in  support  of  the  motion. 

If  the  complaint  and/or  the  motion  for 
temporfury  relief  contains  confidential 
business  information  as  defined  in 
§  201.6(a).  the  complainant  must  follow 
the  proc^ure  outlined  in  §  210.6(a), 

S  201.6  (a)  and  (c),  and  paragraph  (e)(5) 
of  this  section. 

(2)  Motions  filed  after  the  complaint 
A  motion  for  temporary  relief  may  be 
filed  after  the  complaint,  but  must  be 
filed  prior  to  the  Commission 
determination  under  §  210.12  on  whether 
to  institute  an  investigation.  A  motion 
filed  after  the  complaint  shall  contain 
the  information,  documents,  and 
evidence  described  in  paragraph  (e)(1) 
of  this  section,  and  must  also  make  a 
showing  that  extraordinary 
circumstances  exist  that  warrant 
temporary  relief  and  that  the  moving 
party  was  not  aware,  and  with  due 
diligence  could  not  have  been  aware,  of 


those  circumstances  at  the  time  the 
complaint  was  filed.  When  a  motion  for 
temporary  relief  is  filed  after  the 
complaint  but  before  the  Commission 
has  determined  whether  to  institute  an 
investigation  based  on  the  complaint, 
the  35-day  period  allotted  for  review  of 
the  complaint  and  informal  investigative 
activity  pursuant  to  paragraph  (e)(8)  of 
this  section  will  begin  to  run  anew  from 
the  date  on  which  the  motion  was  filed. 

(3)  Motions  after  institution  of  an 
investigation.  A  motion  for  temporary 
relief  may  not  be  filed  after  an 
investigation  has  been  instituted. 

(4)  Service  of  the  motion  by 
complainant  Notwithstanding  the 
provisions  of  §  210.13  regarding  service 
of  the  complaint  and  motion  for 
temporary  relief  by  the  Commission 
upon  institution  of  an  investigation,  on 
the  day  the  complainant  files  a 
complaint  and  motion  for  temporary 
relief  with  the  Commission  (see 

§  201.8(a)),  the  complainant  must  serve 
nonconfidential  copies  of  both 
dociunents  (as  well  as  nonconfidential 
copies  of  all  materials  or  documents 
attached  thereto)  on  all  proposed 
respondents  and  on  the  embassy  in 
Washington,  DC  of  the  government  of 
the  country(s)  that  the  proposed 
respondents  represent.  The  complaint 
and  motion  shall  be  served  by  the 
fastest  means  available.  A  signed 
certificate  of  service  must  accompany 
the  complaint  and  motion  for  temporary 
relief.  If  the  certificate  does  not 
accompany  the  complaint  and  the 
motion,  the  Secretary  shall  not  accept 
the  complaint  or  the  motion  and  shall 
promptly  notify  the  submitter.  Actual 
proof  of  service  (or  proof  of  a  serious 
effort  to  make  service) — e.g.,  certified 
mail  return  receipts,  courier  or  overnight 
delivery  receipts,  or  other  proof  of 
delivery — need  not  be  filed  with  the 
complaint  and  motion,  but  should  be 
retained  by  the  complainant  in  the  event 
that  the  complainant  is  requested  to 
provide  actual  proof  of  service. 

(5)  Content  of  the  service  copies.  Any 
purportedly  confidential  business 
information  that  is  deleted  from  the 
nonconfidential  service  copies  of  the 
complaint  and  motion  for  temporary 
relief  must  satisfy  the  requirements  of 

§  201.6(a)  (which  defines  confidential 
information  for  purposes  of  Commission 
proceedings).  For  attachments  that  are 
confidential  in  their  entirety, 
complainant  must  provide  a 
nonconfidential  summary  of  what  the 
document  contains.  Despite  the 
redaction  of  confidential  material  from 
the  motion  for  temporary  relief  and  the 
complaint,  the  nonconfidential  service 
copies  must  contain  enough  factual 


Federal  Register  /  Vol.  53,  No.  167  /  Monday,  August  29,  1988  /  Rules  and  Regulations 


information  about  each  element  of  the 
violation  alleged  in  the  comfdaint  and 
the  motion  to  enable  each  proposed 
respondent  to  comprehend  the 
all^ations  against  it 

(6)  Notice  accompanying  the  service 
copies.  Each  service  copy  of  the 
complaint  and  motion  for  temporary 
relief  shall  be  accompanied  by  a  notice 
containing  the  following  text: 

Notice  is  hereby  given  that  the  attached 
complaint  and  motion  for  temporary  relief 
will  be  Bled  with  the  U.S.  fntmnational  Trade 
Commission  in  Washington,  DC  on 

,  19  .  However,  the  Bling  of  the 
complaint  and  motion  will  not  institute  an 
investigation  on  that  date,  nor  will  it  begin 
the  period  for  Bhng  responses  to  the 
complaint  and  motion  pursuant  to  19  CFR 
210.21  and  210.24(eK9l. 

Upon  receipt  of  the  complaint,  the 
Commission  will  examine  the  complaint  for 
sufBciency  and  compliance  with  19  CFR 
201.8,  210.5, 210.10,  and  210.20.  The 
Commission’s  OfBce  of  Unfair  Import 
Investigations  will  conduct  information 
investigative  activity  pursuant  to  19  CFR 
210.11  to  identify  sources  of  relevant 
information  and  to  assure  itself  of  the 
availability  thereof.  The  motion  for 
temporary  relief  will  be  examined  for 
sufBciency  and  compliance  with  19  CFR 
201.8, 210JS,  and  210.24(e)  (1),  (4),  (5),  (6),  and 
will  be  subject  to  the  same  type  of 
preliminary  investigative  activity  as  the 
complaint. 

Within  thirty-five  (35)  days  after  receiving 
the  complaint  and  motion  for  temporary  relief 
in  accordance  with  19  CFR  210.24(e)  (1),  or 
within  thirty-five  (35)  days  after  filing  of  the 
motion  for  temporary  relief  (if  it  is  filed  after 
the  complaint  pursuant  to  19  CFR 
210.24(eHZ)).  die  Commission  will  determine 
whether  to  institute  an  investigation  on  the 
basis  of  the  complaint  and  whether  to  refer 
the  motion  for  temporary  relief  to  a 
Commission  administrative  law  judge  for 
issuance  of  an  initial  determmation  in 
accordance  with  19  CFR  210.24(e)  (10)  and 
(17).  See  19  CFR  210.12  and  210.24(e)  (1)  and 
(8). 

If  the  Commission  determines  to  conduct 
an  investigation  of  the  complaint  and  the 
motion  for  temporary  relief,  the  investigation 
will  be  formally  instituted  on  the  date  on- 
which  the  Conunisslon  publishes  a  notice  of 
investigation  in  the  Federal  Register  pursuant 
to  19  Cro  210.12.  If  an  investigation  is 
instituted,  copies  of  the  complaint,  the  notice 
of  investigation,  the  motion  for  temporary 
relief,  and  the  Commission’s  rules  of  Practice 
and  Procedure  (19  CFR  Parts  210  and  211)  will 
be  served  on  each  respondent  by  the 
Commission  pursuant  to  19  CFR  210.13. 
Responses  to  the  complaint,  the  notice  of 
investigation,  and  the  motion  for  temporary 
relief  must  be  filed  within  ten  (10)  days  aftw 
Commission  service  diereof,  m  accordance 
with  19  CFR  201.8. 210J.  21921,  and 
210.24(e)(9).  See  aisolS  CFR  201.14  and  210.7 
regarding  computatioH  (d  the  10-day  response 
period. 

If.  after  reviewing  the  complaint  and 
motion  for  temporary  relief,  the  Commission 
determines  not  to  hratitute  an  investigation. 


the  complaint  and  motion  will  be  dismissed 
and  the  Commission  will  notify  the 
complainant  and  all  proposed  respondents  in 
writing  of  the  Commission’s  decision  and  the 
reasonjs)  therefor,  pursuant  to  19  CFR  210.12. 

For  informetion  concerning  the  filing  of  the 
complaint  and  its  treatment  and  to  ask 
general  questions  concerning  section  337 
practice  and  procedure,  contact  the  Ol^ce  of 
Unfair  Import  Investigations,  U.S. 

International  Trade  Commission,  500  E 
Street,  SW.,  Room  401,  Washington,  DC 
20436,  telephone  2(K(-252-1560.  Such  inquiries 
will  be  referred  to  the  Commission 
investigative  attorney  assigned  to  the 
complaint  (See  also  the  Commission’s  rules 
of  practice  and  procedure  set  forth  in  19  CFR 
Parts  210  and  211.) 

To  learn  the  date  on  which  the  Commission 
will  vote  on  whetiier  to  institute  an 
investigation  and. the  publication  date  of  the 
notice  of  investigation  (if  the  Commission 
decides  to  institute  an  investigation),  contact 
the  Office  of  the  Secretary,  UiS.  International 
Trade  Commission.  500  E  Street  SW..  Room 
112,  Washington,  DC  20436,  telephone  202- 
252-1009 

This  notice  is  being  provided  pursuant  to  19 
CFR  210.24(e)(e). 

(7)  Amendment  of  the  motion.  A 
motion  for  temporary  relief  may  be 
amended  at  any  time  prior  to  the 
institatioB  of  an  investigation.  However, 
all  material  filed  to  amend  the  motion 
(or  the  (XHUplaint)  must  be  served  on  all 
proposed  respondents  and  on  die 
embassies  in  Washington,  DC.  of  the 
foreign  governments  that  they  represent 
in  accordance  with  paragraph  (e)(4)  of 
this  sectian.  if  the  amen^ent  expands 
the  scope  of  the  motion,  the  35-day 
period  allotted  under  paragra)^  (e)(8)  of 
this  section  for  determining  whether  to 
institute  an  investigation  and  to  initiate 
temporary  relief  proceedings  shall  begin 
to  run^anew  fiom  the  date  the 
amendment  is  filed  with  the 
Commission.  Motions  for  tempm^ry 

,  relief  may  not  be  amended  after  an 
investigation  is  instituted. 

(8)  f^ovisional  acceptance  of  the 
motion.  The  Commission  (dial! 
determine  whether  to  accept  a  motion 
for  temporary  relief  at  die  same  time  it 
determines  whether  to  institute  an 
investigation  on  the  basis  of  die 
complaint.  That  determination  shall  be 
made  within  thirty-five  (35)  days  after 
the  compdaint  and  motion  for  temporary 
relief  are  filed.  Before  the  Commission 
determines  whether  to  provisionally 
accept  a  motion  for  temporary  relief,  the 
motion  will  be  examined  for  sufficiency 
and  compliance  with  paragraphs  (e)  (1), 
(4).  (5),  and  (8)  of  this  section  and 

§  §  ^1.8,  216.5  of  this  chapter,  and  will 
be  subject  to  the  same  type  of 
preliminary  investigative  activity  as  the 

i  complaint  (see  -  J  (b)).  Acceptance 

of  a  motion  pursuant  to  this  paragraph 
constitutes  provisional  acceptance  for 


referral  of  the  motion  to  an 
administrative  law  judge  for  an  initial 
determination  pursuant  to  paragraph 
(e](17)  of  this  section.  Commission 
rejection  of  an  insufficient  or  improperly 
filed  complaint  will  preclude  acceptance 
of  a  motion  for  temporary  relief. 
However,  Conunission  rejection  of  a 
motion  for  temporary  relief  will  not 
preclude  institution  of  an  investigation 
of  the  complaint. 

(9)  Responses  to  the  motion  and  the 
complaint.  Any  party  may  file  a 
response  to  a  motion  for  temporary 
relief.  Responses  shall  be  filed  wil^in 
ten  (10)  days  after  service  of  the  motion 
by  the  Commission  u|)on  institution  of 
an  investigation,  unless  otherwise 
ordered  by  the  administrative  law  judge. 
The  response  must  comply  with  the 
requirements  of  §  201.8  of  this  chapter 
and  §  210.5,  and  shall  contain  the 
following  information: 

(i)  A  statement  that  sets  forth  with 
particularity  any  objection  to  the  motion 
for  temporary  relief; 

(ii)  A  statement  that  sets  forth  with 
specificity  facts  bearing  on: 

(A)  Complainant's  probability  of 
success  on  the  merits; 

(B)  Immediate  and  substantial  harm,  if 
any,  to  the  domestic  industry  in  the 
absence  of  the  requested  temporary 
relief: 

(C)  Harm,  if  any,  to  the  proposed 
respondents  if  the  requested  temporary 
relief  is  granted;  and 

(D)  The  effect,  if  any,  that  issuance  of 
the  requested  temporary  relief  would 
have  on  the  public  interest; 

(iii)  a  memorandum  points  and 
authorities  in  opposition  to  the  motion; 

(iv)  affidavits,  where  possible, 
executed  by  persons  with  knowledge  of 
the  facts  specified  in  the  response. 

Each  response  to  the  motion  for 
temimrary  relief  must  also  be 
accompanied  by  a  response  to  the 
complaint  and  notice  of  investigation. 
Responses  to  the  complaint  and  notice 
of  investigation  must  comply  with 

§  201.8  of  this  chapter  and  §§  210.5  and 

201.21. 

(10)  Referral  to  an  administrative  law 
judge.  Following  provisional 
Commission  acceptance  of  a  motum  for 
temporary  relief  and  upon  institution  of 
an  investigation,  the  motion  fcH- 
temporary  relief  shall  be  forwarded  to 
an  administrative  law  judge  for  an 
initial  determination  on  whether  there  is 
reason  to  believe  there  is  a  violation  of 
section  337  of  the  Tariff  Act  and 
whether  temporary  relief  is  appropriate. 

(11)  Designating  an  investigation 
“more  complicat^’ for  the  purpose  of 
adjudicating  a  motion  for  temporary 
relief  At  the  time  the  Commission 
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determines  to  institute  an  investigation 
and  provisionally  accepts  a  motion  for 
temporary  relief  pursuant  to  paragraph 
(e](8]  of  this  section,  the  Commission 
may  designate  the  investigation  “more 
complicated”  pursuant  to  §  210.59(b)  for 
the  purpose  of  obtaining  additional  time 
to  adjudicate  the  motion  for  temporary 
relief.  In  the  alternative,  after  the  motion 
for  temporary  relief  is  referred  to  the 
administrative  law  judge  for  an  initial 
determination  under  paragraphs  (e)(10) 
and  (17)  of  this  section,  the 
administrative  law  judge  may  issue  an 
order,  sua  sponte  or  on  motion, 
designating  the  investigation  “more 
complicated”  for  purpose  of  obtaining 
additional  time  to  adjudicate  the  motion 
for  temporary  relief.  Such  order  shall 
constitute  a  Hnal  determination  of  the 
Commission,  and  notice  of  the  order 
shall  be  published  in  the  Federal 
Register. 

(12)  Discovery  and  compulsory 
process.  The  administrative  law  judge 
shall  place  such  limits  upon  the  kind  or 
amount  of  discovery  to  be  had  or  the 
period  of  time  during  which  discovery 
may  be  carried  out  as  shall  be 
consistent  with  the  time  limitation  set 
forth  in  paragraph  (e)(17)  of  this  section 
relating  to  issuance  of  an  initial 
determination  concerning  the  motion  for 
temporary  relief.  The  administrative  law 
judge’s  authority  to  compel  discovery 
includes  discovery  relating  to  the 
following  issues: 

(i)  The  effect,  if  any,  that  issuance  of 
the  relief  requested  in  the  motion  would 
have  on  the  public  interest; 

(ii)  The  form  of  temporary  relief  the 
Commission  should  issue  if  it 
determines  to  grant  temporary  relief; 

(iii)  Whether  the  public  interest 
factors  enumerated  in  the  statute 
preclude  that  form  of  relief;  and 

(iv)  The  amount  of  the  bond  under 
which  the  respondent(s)’s  merchandise 
will  be  permitted  to  enter  the  United 
States  during  the  pendency  of  any 
temporary  relief  order  issued  by  the 
Commission. 

As  part  of  the  standard  analysis  for 
determining  whether  to  grant  a  motion 
for  temporary  relief  (see  paragraphs 
(e)(1)  and  (9)  of  this  section),  &e 
administrative  law  judge  should  make 
findings  on  the  issue  speciHed  in 
paragraph  (e)(12)(i)  of  this  section.  The 
administrative  law  judge  may,  but  is  not 
required,  to  make  findings  on  issues 
specified  in  paragraphs  (e)(12)  (ii),  (iii), 
and  (iv)  of  this  section.  Evidence  and 
information  obtained  through  discovery 
on  those  issues  will  be  used  by  the 
parties  and  considered  by  the 
Commission  in  the  context  of  the 
parties’  written  submissions  on  remedy. 


the  public  interest,  and  bonding  to  be 
filed  with  the  Commission  pursuant  to 
paragraph  (e)(18)  of  this  section. 

(13)  Evidentiary  hearing.  A  motion  for 
temporary  relief  may  be  ruled  upon 
without  a  hearing  by  the  administrative 
law  judge  when  a  motion  for  summary 
determination  under  §  210.50(a)  is 
granted  in  favor  of  respondents  or  other 
parties  opposing  the  motion  for 
temporary  relief,  or  if  the  administrative 
law  judge  determines  that  the  motion 
should  be  dismissed  for  some  other 
reason  {e.g.,  failure  to  comply  with  some 
portion  of  paragraph  (e)(1)  of  this 
section).  (Such  rulings  by  the 
administrative  law  judge  shall  be  in  the 
form  of  an  initial  determination  issued 
under  paragraph  (e)(17)  of  this  section.) 

If  a  hearing  is  conducted,  the  precise 
form  and  scope  of  the  hearing  are  left  to 
the  discretion  of  the  administrative  law 
judge.  At  the  hearing  or  as  directed  by 
the  administrative  law  judge,  the  parties 
shall  address  the  issues  of  whether  there 
is  reason  to  believe  that  there  is  a 
violation  of  section  337  of  the  Tariff  Act 
and  whether  temporary  relief  is 
appropriate.  The  administrative  law 
judge  may,  but  is  not  required,  to  take 
evidence  at  the  hearing  concerning  the 
remedy,  public  interest,  and  bonding 
issues  specified  in  paragraphs  (e)(12) 

(ii),  (iii),  and  (iv)  of  this  section. 
However,  as  part  of  the  standard 
analysis  for  determining  whether  to 
grant  or  deny  a  motion  for  temporary 
relief  (see  paragraphs  (e)(1)  and  (9)  of 
this  section),  the  ALJ  should  take 
evidence  on  the  question  of  what  effect 
the  form  of  relief  requested  in  the 
motion  would  have  on  the  public 
interest. 

(14)  Proposed  findings  and 
conclusions  and  briefs.  The 
administrative  law  judge  shall 
determine  whether  and,  if  so,  to  what 
extent  the  parties  shall  be  permitted  to 
file  proposed  findings  of  fact,  proposed 
conclusions  of  law,  and/or  briefs 
(pursuant  to  §  210.52)  concerning  the 
grant  or  denial  of  temporary  relief. 

(15)  Interlocutory  appeals  and  review 
by  the  Commission.  There  will  be  no 
interlocutory  appeals  to  the  Commission 
(pursuant  to  §  210.71)  of  the 
administrative  law  judge’s  ruling  on  any 
matter  delegated  to  him  or  her  for 
decision  under  paragraph  (e)  of  this 
section.  After  the  administrative  law 
judge  has  certified  to  the  Commission 
pursuant  to  paragraphs  (e)  (16)  and  (17) 
of  this  section  an  initial  determination 
granting  or  denying  a  motion  for 
temporary  relief  and  the  administrative 
record  upon  which  the  initial 
determination  is  based,  the 
Commission’s  review  of  the 
administrative  law  judge’s  actions  and 


rulings  relating  to  the  motion  for 
temporary  relief  is  limited  to  the  issues 
specified  in  paragraph  (e)  (17)  of  this 
section. 

(16)  Certification  of  the  ivcord.  At  the 
close  of  the  reception  of  evidence  in  any 
hearing  held  pursuant  to  paragraph 
(e)(13)  of  this  section  or  as  soon  as 
possible  thereafter,  the  administrative 
law  judge  shall  certify  the  record  to  the 
Commission  prior  to  issuance  of  the 
initial  determination  concerning 
temporary  relief.  However,  if  such 
advance  certification  is  not  feasible,  the 
record  shall  be  certified  to  the 
Commission  when  the  administrative 
law  judge  issues  the  initial 
determination  concerning  the  grant  or 
denial  of  temporary  relief,  in  accordance 
with  paragraph  (e)(17)  of  this  section. 

(17)  Initial  determination  concerning 
temporary  relief  and  Commission  action 
thereon. 

(i)  On  the  70th  day  after  publication  of 
the  notice  of  investigation  in  an  ordinary 
investigation,  or  on  the  120th  day  after 
such  publication  in  a  “more 
complicated”  investigation,  the 
administrative  law  judge  will  issue  an 
initial  determination  concerning 
temporary  relief — i.e.,  whether  there  is 
reason  to  believe  that  respondents  have 
violated  section  337  of  the  Tariff  Act 
and,  if  so,  whether  temporary  relief 
should  be  issued.  The  initial 
determination  may,  but  is  not  required, 
to  address  the  remedy,  public  interest, 
and  bonding  issues  specified  in 
paragraphs  (e)(12)  (ii),  (iii),  and  (iv)  of 
this  section.  However,  as  part  of  the 
standard  analysis  for  determining 
whether  to  grant  or  deny  a  motion  for 
temporary  relief  (see  paragraphs  (e)  (1) 
and  (9)  of  this  section),  the  initial 
determination  shall  address  the  question 
for  what  effect  the  form  of  relief 
requested  in  the  motion  would  have  on 
the  public  interest  (except  when  the 
initial  determination  is  granting  a 
summary  determination  denying  the 
motion  for  temporary  relief  pursuant  to 
paragraph  (e)(13)  of  this  section). 

(ii)  The  initial  determination  will 
become  the  Commission’s  determination 
twenty  (20)  calendar  days  after  issuance 
thereof  in  an  ordinary  case,  and  thirty 
(30)  calendar  days  after  issuance  in  a 
“more  complicated”  investigation  unless 
the  Commission  modifies  or  vacates  the 
initial  determination  within  that  period. 
Such  modification  or  vacation  may  be 
ordered  on  the  basis  of  errors  of  law  or 
for  policy  reasons  articulated  by  the 
Commission.  The  existence  of  alleged 
errors  of  fact  will  not  be  considered.  In 
computing  the  aforesaid  20-day  and  30- 
day  deadlines,  intermediary  Saturdays, 
Sundays,  and  holidays  shall  be 
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included.  However,  if  the  last  day  of  the 
period  is  a  Saturday.  Sunday,  or  Federal 
holiday  as  defined  in  §  201.14(a]  of  this 
chapter,  the  filing  deadline  shall  be 
extended  to  the  next  business  day. 
Because  of  the  time  constraints  imposed 
by  the  statutory  deadlines  for 
determining  whether  to  order  temporary 
relief  under  section  337  of  the  Tariff  Act. 
the  additional  time  ordinarily  allotted 
'  under  §  210.16(d)  of  this  chapter  cannot 
be  provided. 

(iii)  In  order  to  assist  the  Commission 
to  determine  whether  modification  or 
revocation  of  the  initial  determination  is 
warranted,  all  parties  may  file  written 
comments  concerning  the  presence  (or 
absence)  of  errors  of  law  in  the  initial 
determination  and/or  policy  reasons 
that  justify  such  action  (or  show  that  it 
would  not  be  justified).  Such  comments 
will  be  limited  to  thirty  (30)  pages  and 
must  be  filed  no  later  than  seven  (7) 
calendar  days  after  service  of  die  initial 
determination  in  an  ordinary  case  and 
ten  (10)  calendar  days  after  service  of 
the  initial  determination  in  a  “more 
complicated”  investigation.  In 
computing  the  aforesaid  7-day  and  10- 
day  deadlines,  intermediary  Saturdays, 
Sundays,  and  holidays  shall  be 
included.  However,  if  the  last  day  of  the 
period  is  a  Saturday,  Simday,  or  Federal 
holiday  as  defined  in  §  201.14(a)  of  this 
Chapter,  the  filing  deadline  shall  be 
extended  to  the  next  business  day. 
Because  of  the  time  constraints  imposed 
by  the  statutory  deadlines  for 
determining  whether  to  order  temporary 
relief  under  section  337  of  the  Tariff  Act 
the  additional  time  ordinarily  allotted 
under  §  210.16(d)  of  this  chapter  cannot 
be  provided. 

(iv)  Nonconfidential  copies  of  the 
initial  determination  also  will  be  served 
on  other  agencies,  and  they  will  be  given 
ten  (10)  calendar  days  in  which  to  file 
comments  on  the  initial  determination. 

(v)  Each  party  may  file  a  response  to 
other  parties’  comments  within  ten  (10) 
calendar  days  after  issuance  of  the 
initial  determination  in  an  ordinary 
case — and  within  fourteen  (14)  calendar 
days  after  issuance  of  an  initial 
determination  in  a  “more  complicated" 
investigation.  The  reply  comments  will 
be  limited  to  fifteen  (15)  pages.  If  the  last 
day  of  the  10-day  or  14-day  period  is  a 
Saturday,  Sunday,  or  Federal  holiday  as 
defined  in  §  201.14(a)  of  this  chapter,  the 
filing  deadline  shall  be  extended  to  the 
next  business  day.  Because  of  the 
constraints  imposed  by  the  statutory 
deadlines,  additional  time  ordinarily 
allotted  under  §  201.16(d)  of  this  chapter 
will  not  be  provided.  The  parties  are 
expected  to  facilitate  the  filing  of  timely 
and  useful  responses  to  each  other’s 


initial  comments  by  serving  the  initial 
comments  by  the  fastest  means 
available. 

(vi)  If  the  Commission  determines  to 
modify  or  vacate  die  Initial 
determination  wdthin  twenty  (20) 
calendar  days  after  issuance  thereof  in 
an  ordinary  case,  or  thirty  (30)  calendar 
days  after  issuance  in  a  “more 
complicated”  case,  a  notice  and  (if 
appropriate)  a  Commission  opinion  will 
be  issued.  If  the  Commission  does  not 
modify  or  vacate  the  administrative  law 
judge’s  initial  determination  within  the 
time  provided,  the  initial  determination 
will  automatically  become  the 
determination  of  the  Commission  and  a 
notice  of  that  fact  will  not  be  issued. 

(18)  Remedy,  die  public  interest,  and 
bonding.  The  procedure  for  arriving  at 
the  Commission’s  determination  of  the 
issues  of  the  appropriate  form  of 
temporary  reliet  Aether  the  public 
interest  factors  enumerated  in  the 
statute  preclude  such  relief,  and  the 
amount  of  the  bond  under  which 
respondents’  merchandise  will  be 
permitted  to  enter  the  United  States 
during  the  pendency  of  any  temporary 
relief  order  issued  by  the  Commission,  is 
as  follows: 

(i)  While  the  motion  for  temporary 
relief  is  before  the  administrative  law 
judge,  he  may  compel  discovery  on 
matters  relating  to  remedy,  the  public 
interest  and  bonding  (as  provided  in 
paragraph  (e)(12)  of  this  section).  ’The 
administrative  law  judge  also  is 
authorized  to  make  findings  pertaining 
to  the  public  interest  as  provided  in 
paragraph  (e)(17)  of  this  section. 
However,  such  ^dings  may  be 
superceded  by  Commission  findings  on 
that  issue  as  provided  in  paragraph 
(e)(18)(iii)  of  this  section. 

(ii)  On  the  60th  day  after  institution  in 
an  ordinary  case  or  on  the  105th  day 
after  institution  in  a  “more  complicated” 
investigation,  all  parties  may  file  written 
submissions  with  the  Commission 
addressing  those  issues.  The 
submissions  shall  refer  to  information 
and  evidence  already  on  the  record,  but 
additional  information  and  evidence 
germane  to  the  issues  of  appropriate 
relief,  the  statutory  public  interest 
factors,  and  bonding  may  be  provided 
along  with  the  parties’  submissions. 

(iii)  On  or  before  the  90-day  or  150- 
day  statutory  deadline  for  determining 
whether  to  order  temporary  relief  under 
subsection  (b)  of  section  337  of  the  Tarifi 
Act,  the  Commission  will  determine 
what  relief  is  appropriate  in  light  of  any 
violation  that  appears  to  exist,  whether 
the  public  interest  factors  enumerated  in 
the  statute  preclude  the  issuance  of  such 
relief,  and  Ae  amount  of  the  bond  under 
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which  the  respondents'  merchandise 
will  be  permitted  to  enter  the  United 
States  during  the  pendency  of  any 
temporary  relief  order  issued  by  the 
Commission.  In  tiie  event  that 
Commission’s  findings  on  the  public 
interest  pursuant  to  paragraph  (eHl8)  of 
this  section  are  inconsistent  with 
findings  made  by  the  administrative  law 
judge  in  the  initial  determination 
pursuant  to  paragraph  (eX17)  of  this 
section,  the  Commission’s  findings  are 
controlling. 

§210.25  Default 

(a)  Definition  of  default  Failure  of  a 
respondent  to  take  actions  including  but 
not  limited  to  the  following  may  be 
deemed  to  constitute  a  waiver  of  the 
respondent’s  right  to  appear,  to  be 
served  with  documents,  and  to  contest 
the  allegations  at  issue  in  the 
investigation:  file  a  response  to  the 
compkiint  and  notice  pursuant  to 

§  210.21  (or  §  210.24(e)(9))  within  the 
time  provided,  respond  to  a  motion  for 
summary  determination,  respond  to  a 
motion  that  materially  alters  the  scope 
of  the  investigation,  or  appem*  at  a 
hearing  before  the  administrative  law 
judge  on  the  issue  of  violation  of  section 
337  of  the  Tariff  Act 

(b)  Procedure  for  determining  default 
If  a  respondent  has  failed  to  respond  or 
appear  in  the  manner  described  in 
paragraph  (a)  of  this  section,  the 
administrative  law  judge  upon  motion  of 
his  own  initiative  shall  order  such 
respondent  to  show  cause  why  it  should 
not  be  found  in  default  If  the 
respondent  fails  to  show  cause  why  it 
should  not  be  found  in  default  the 
administrative  law  judge  may  make  any 
orders  appropriate  to  paragraph  (a)  of 
this  section. 

(c)  Relief  against  a  respondent  in 
default  The  complainant  shall  declare 
at  the  time  the  last  remaining 
respondent  is  found  to  be  in  default 
whether  the  complainant  is  seeking  a 
general  or  limited  exclusion  order,  or  a 
cease  and  desist  order,  or  both.  In  cases 
in  which  the  complainant  is  seeking 
relief  solely  affecting  the  respondent 
found  to  be  in  default,  the  Commission 
shall  presume  the  facts  alleged  in  the 
complaint  to  be  true  and  shall,  upon 
request,  issue  an  exclusion  order  or 
cease  and  desist  order,  or  both,  which 
affects  only  that  respondent  unless,  after 
considering  the  effect  of  such  order(s) 
upon  the  public  health  and  welfare, 
competitive  conditions  in  the  U.S. 
economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  and  U.S.  consumers,  the 
Commission  finds  that  the  order  should 
not  be  issued.  In  cases  in  which  the 
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record  developed  by  the  administrative 
law  lodge  cmitains  substantial,  reliabla, 
and  probative  evidence  of  a  violation  of 
section  337  of  the  Tariff  Act  the 
Commission  may  issue  a  general 
exclusion  order  (in  addition  to  or  in  lieu 
of  cease  and  desist  orders)  regardless  of 
the  source  or  importer  of  the  articles 
concerned,  unless  the  public  interest 
considerations  enumerated  above 
precliule  such  relief.  In  considering 
whether  a  prima  facie  case  of  violation 
of  section  337  has  been  presented,  die 
administrative  law  judge  and  the 
Commission  may  draw  appropriate 
adverse  inferences  as  provid^  in 
S  210.36  against  a  resp<Hident  or 
respondents  in  default  with  respect  to 
those  issues  for  which  complainant  has 
made  a  good  faith  but  unsuccessful 
effort  to  obtain  evidence. 

§  210.26  Intervention. 

Any  person  desiring  to  intervene  in  an 
investigation  under  this  part  shall  make 
written  application  in  tlm  form  of  a 
motion  setting  forth  a  sufficient  basis 
therefore.  Sud  application  shall  have 
attached  to  it  a  certificate  showing 
service  thereof  oprni  each  party  to  the 
investigation  in  accordance  with  the 
provisions  of  §  210.16  of  this  chapter.  A 
similar  certificate  shall  be  attached  to 
the  answer  filed  by  any  party  with 
respect  to  the  application  showing 
service  of  such  answer  upon  the 
applicant  and  all  other  parties.  The 
Commission,  or  the  adi^nistrative  law 
judge  by  initial  determination,  may 
permit  die  intervention  of  such  person  to 
such  extent  and  upon  such  terms  as  may 
be  deemed  proper  under  the 
circumstances. 

Subp«1  D— Discovery  and 
Compulsory  Process 

S  210.30  General  provletoos  governing 
discovery. 

(a)  Discovery  methods.  The  parties  to 
an  investigation  may  obtain  discovery 
by  one  or  more  of  the  following 
methods:  depositions  upon  ord 
examination  or  written  questions, 
interrogatories,  production  of  documents 
or  things  for  inspection  and  other 
purposes,  requests  for  admissions,  and 
entry  upon  l^d  or  other  property. 

(b)  Scope  of  discovery.  Unless 
otherwise  ordered  by  the  administrative 
law  judge,  a  party  may  obtain  discovery 
regarding  any  matter,  not  privileged, 
that  is  relevant  to  die  claim  m*  defense 
of  any  other  party,  induding  the 
existence,  description,  nature,  custody, 
condition  and  loration  of  any  books, 
documents  or  other  tangible  things,  and 
the  identity  and  location  of  persons 
having  knowledge  of  any  di^verable 


matter.  It  is  not  ground  fm*  objection  that 
the  information  sought  will  be 
inadmissible  at  hearings  if  the 
information  sought  appears  reasonably 
calculated  to  lei^  to  the  discovery  of 
admissible  evidence. 

(c)  Discovery  and  compulsory 
process.  The  administrative  law  judge 
shall  place  such  limits  upon  the  Idnd  or 
amount  of  discovery  to  be  had  or  the 
period  of  time  during  which  discovery 
may  be  carried  out  as  shall  be 
consistent  with  the  time  limitations  set 
forth  in  1 210.^e)(17)  relating  to  the 
issuance  of  initial  determinations 
concerning  motions  for  temporary  relief 
or  in  S  210.53(a)  relating  to  the  issuance 
of  initial  determinations  concerning 
whether  there  is  a  violation  of  section 
337  of  the  Tariff  Act 

(d)  Supplementation  of  responses.  A 
party  who  has  respimded  to  a  request 
for  discovery  with  a  response  that  was 
complete  when  made  is  under  no  duty  to 
supplement  his  response  to  include 
information  thereafter  acquired,  except 
as  follows: 

(1)  A  party  is  unda  a  duty  to 
seasonably  supplement  his  response 
with  respect  to  any  questioa  dkecdy 
addressed  to— 

(1)  identity  and  location  of 
persons  having  knowleti^  of 
discoverable  matters;  and 

(ii)  The  identity  of  each  person 
expected  to  be  called  as  an  expert 
witness  at  a  hearing,  the  subject  matter 
on  which  he  is  expected  to  testify,  and 
the  substance  of  Us  testimony. 

(2)  A  party  is  under  a  duty  to 
seasonably  amend  a  prior  response  if  he 
obtains  information  upon  the  basis  of 
which — 

(i)  He  knows  that  the  response  was 
incorrect  when  made;  or 

(ii)  He  knows  that  the  response, 
thoui^  correct  when  made,  is  no  longer 
true,  and  the  circumstances  are  such 
that  a  failure  to  amend  the  response  is 
in  substance  a  knowing  concealment. 

(3)  A  duty  to  supplement  responses 
may  be  imposed  by  order  of  the 
administrative  law  judge,  agreement  of 
the  parties,  or  at  any  time  prior  to  a 
hearing  through  new  requests  for 
supplementation  of  prior  responses. 

S  210.31  Depositions. 

(a)  When  depositions  may  be  taken. 
After  the  date  of  publication  in  the 
Federal  Register  of  the  notice  instituting 
the  investigation,  any  party  may  take 
the  testimony  of  any  person,  including  a 
party,  by  deposition  upon  oral 
examination  or  written  questions.  Leave 
of  the  administrative  law  judge  must  be 
obtained  only  if  the  complainant  seeks 
to  take  a  deposition  prior  to  the 
expiration  of  twenty  (20)  days  after  the 


date  of  service  of  die  complainant  and 
notice  of  investigation. 

(b)  Persons  before  whom  depositions 
may  be  taken.  Depositions  may  be  taken 
before  a  person  having  power  to 
administer  oaths  by  the  laws  of  the 
United  States  or  of  the  place  where  the 
examination  is  held. 

(cj  Notice  of  examination.  A  party 
desiring  to  take  the  deposition  of  a 
person  shall  give  notice  in  writing  to 
every  other  party  to  the  investigation  of 
not  less  than  ten  (10)  days  if  the 
deposition  is  to  be  t^en  within  the 
United  States,  and  not  less  than  fifteen 
(15)  days  if  the  deposition  is  to  be  taken 
elsewhere.  The  administrative  law  judge 
may  designate  a  shorter  or  longer  time. 
The  notice  shall  state  the  time  and  place 
for  taking  the  deposition  and  the  name 
and  address  of  each  person  to  be 
examined,  if  known,  and,  if  the  name  is 
not  known,  a  general  description 
sufficient  to  identify  him  or  the 
particular  class  or  group  to  which  he 
belongs.  A  notice  may  provide  for  the 
taking  of  testimony  by  telephone,  but 
the  administrative  law  judge  may,  on 
motion  of  any  party,  require  that  the 
deposition  be  taken  in  die  presence  of 
the  deponent.  The  parties  may  stipulate 
in  writing,  or  the  administrative  law 
judge  may  upon  motion  order,  that  the 
testimony  at  a  deposition  be  recorded 
by  other  than  stenographic  means.  If  a 
subpoena  duces  tecum  is  to  be  served 
on  toe  person  to  be  examined,  the 
designation  of  the  materials  to  be 
produced  as  set  forth  in  the  subpoena 
shall  be  attached  to  or  included  in  the 
notice. 

(d)  Taking  of  deposition.  Each 
deponent  shall  be  duly  sworn,  and  any 
adverse  party  shall  have  the  right  to 
cross-examine.  Objections  to  questions 
or  documents  shall  be  in  short  form, 
stating  the  grounds  of  objections  relied 
upon.  Evidence  objected  to  shall  be 
taken  subject  to  the  objections,  except 
that  privileged  communications  and 
subject  matter  need  not  be  disclosed. 
The  questions  propoimded  and  the 
answers  thereto,  together  with  all 
objections  made,  shall  be  reduced  to 
writing,  after  which  the  deposition  shall 
be  subscribed  by  the  deponent  (unless 
the  parties  by  stipulation  waive  signing 
or  the  deponent  is  ill  or  cannot  be  found 
or  refuses  to  sign)  and  certified  by  the 
person  before  whom  the  deposition  was 
taken.  If  the  deposition  is  not  subscribed 
by  the  deponent,  the  person 
administering  the  oath  shall  state  on  the 
record  such  fact  and  the  reasons 
therefor.  When  a  deposition  is  recorded 
by  stenographic  means,  the 
stenographer  shall  certify  on  the 
transcript  that  the  witness  was  sworn  in 
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the  stenographer's  presence  and  that  the 
transcript  is  a  true  record  of  the 
testimony  of  the  witness.  When  a 
deposition  is  recorded  by  other  than 
stenographic  means  and  is  thereafter 
transcribed,  the  person  transcribing  it 
shall  certify  that  the  person  heard  &e 
witness  sworn  on  the  recording  and  that 
the  transcript  is  correct  writing  of  the 
recording.  'Thereafter,  that  person  shall 
forward  one  (1)  copy  to  each  party  who 
was  present  or  represented  at  the  taking 
of  the  deposition. 

(e)  Depositions  of  nonparty  officers  or 
employees  of  the  Commission  or  of 
other  Government  agencies.  A  party 
desiring  to  take  the  deposition  of  an 
officer  or  employee  of  the  Commission 
other  than  the  Commission  investigative 
attorney,  or  of  an  officer  or  employee  of 
another  Government  agency,  or  to 
obtain  documents  or  other  physical 
exhibits  in  the  custody,  control,  and 
possession  of  such  officer  or  employee, 
shall  proceed  by  written  motion  to  the 
administrative  law  judge  for  leave  to 
apply  for  a  subpoena  under  §  210.35(c). 
Such  a  motion  shall  be  granted  only 
upon  a  showing  that  the  information 
expected  to  be  obtained  thereby  is 
within  the  scope  of  discovery  permitted 
by  §  210.30(b)  and  cannot  be  obtained 
without  undue  hardship  by  alternative 
means. 

(f)  Filing  of  depositions.  The  party 
taking  the  deposition  shall  file  one  (1) 
copy  thereof  with  the  Commission 
investigative  attorney,  and  shall  give 
prompt  notice  of  such  filing  to  all  other 
parties. 

(g)  Admissibility  of  depositions.  The 
fact  that  a  deposition  is  taken  and  filed 
with  the  Commission  investigative 
attorney  as  provided  in  this  section  does 
not  constitute  a  determination  that  it  is 
admissible  in  evidence  or  that  it  may  be 
used  in  the  investigation.  Only  such  part 
of  a  deposition  as  is  received  in 
evidence  at  a  hearing  shall  constitute  a 
part  of  the  record  in  such  investigation 
upon  which  a  determination  may  be 
based.  Objections  may  be  made  at  the 
hearing  to  receiving  in  evidence  any 
deposition  or  part  thereof  for  any  reason 
that  would  require  the  exclusion  of  the 
evidence  if  the  witness  were  then 
present  and  testifying. 

(h)  Use  of  depositions.  A  deposition 
may  be  used  as  evidence  against  any 
party  who  was  present  or  represented  at 
the  taking  of  the  deposition  or  who  had 
reasonable  notice  thereof,  in  accordance 
with  any  of  the  following  provisons: 

(1)  Any  deposition  may  be  used  by 
any  party  for  the  purpose  of 
,  contradicting  or  impeaching  the 
testimony  of  a  deponent  as  a  witness, 


(2)  The  deposition  of  a  party  may  be 
used  by  an  adverse  party  for  any 
purpose, 

(3)  The  deposition  of  a  witness, 
whether  or  not  a  party,  may  be  used  by 
any  party  for  any  purposes  if  the 
administrative  law  judge  finds — 

(i)  That  the  witness  is  dead;  or 

(ii)  That  the  witness  is  out  of  the 
United  States,  unless  it  appears  that  the 
absence  of  the  witness  was  procured  by 
the  party  offering  the  deposition;  or 

(iii)  That  the  witness  is  unable  to 
attend  or  testify  because  of  age,  illness, 
infirmity,  or  imprisonment;  or 

(iv)  Tliat  the  party  offering  the 
deposition  has  been  unable  to  procure 
the  attendance  of  the  witness  by 
subpoena;  or 

(v)  Upon  application  and  notice,  that 
such  exceptional  circumstances  exist  as 
to  make  it  desirable,  in  the  interest  of 
justice  and  with  due  regard  to  the 
importance  of  presenting  the  oral 
testimony  of  witnesses  at  a  hearing,  to 
allow  the  deposition  to  be  used. 

(4)  If  only  part  of  a  deposition  is 
offered  in  evidence  by  a  party,  an 
adverse  party  may  require  him  to 
introduce  any  other  part  that  ought  in 
fairness  to  be  considered  with  the  part 
introduced,  and  any  party  may 
introduce  any  other  parts. 

§  210.32  Interrogatories. 

(a)  Scope;  use  at  hearing.  Any  party 
may  serve  upon  any  other  party  written 
interrogatories  to  be  answered  by  the 
party  served.  Interrogatories  may  relate 
to  any  matters  that  can  be  inquired  into 
under  §  210.30(b),  and  the  answers  may 
be  used  to  the  extent  permitted  by  the 
rules  of  evidence. 

(b)  Procedure.  (1)  Interrogatories  may 
be  served  upon  any  party  after  the  date 
of  publication  in  the  Federal  Register  of 
the  notice  of  investigation. 

(2)  Parties  answering  interrogatories 
shall  repeat  the  interrogatories  being 
answered  immediately  preceding  the 
answers.  Each  interrogatory  shall  be 
answered  separately  and  fully  in  writing 
under  oath,  unless  it  is  objected  to,  in 
which  event  the  reasons  for  objection 
shall  be  stated  in  lieu  of  an  answer.  The 
answers  are  to  be  signed  by  the  person 
making  them,  and  the  objections  are  to 
be  signed  by  the  attorney  making  them. 
The  party  upon  whom  the 
interrogatories  have  been  served  shall 
serve  a  copy  of  the  answers,  and 
objections  if  any,  within  ten  (10)  days 
after  the  service  of  the  interrogatories. 
The  administrative  law  judge  may  allow 
a  shorter  or  longer  time.  The  party 
submitting  the  interrogatories  may  move 
for  an  order  under  §  210.36(a)  wiffi 
respect  to  any  objection  to  or  other 
failure  to  answer  an  interrogatory. 
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(3)  An  interrogatory  otherwise  proper 
is  not  necessarily  objectionable  merely 
because  an  answer  to  the  interrogatory 
involves  an  opinion  or  contention  that 
relates  to  fact  or  the  application  of  law 
to  fact,  but  the  administrative  law  judge 
may  order  that  such  an  interrogatory 
need  not  be  answered  until  after 
designated  discovery  has  been 
completed  or  until  a  prehearing 
conference  or  a  later  time. 

(c)  Option  to  produce  records.  When 
the  answer  to  an  interrogatory  may  be 
derived  or  ascertained  fi'om  the  records 
of  the  party  upon  whom  the 
interrogatory  has  been  served  or  fi'om 
an  examination,  audit,  or  inspection  of 
such  records,  or  fi'om  a  compilation, 
abstract,  or  summary  based  thereon, 
and  the  burden  of  deriving  or 
ascertaining  the  answer  is  substantially 
the  same  for  the  party  serving  the 
interrogatory  as  for  the  party  served,  it 
is  a  sufficient  answer  to  such 
interrogatory  to  specify  the  records  from 
which  the  answer  may  be  derived  or 
ascertained  and  to  afford  to  the  party 
serving  the  interrogatory  reasonable 
opportunity  to  examine,  audit,  or  inspect 
such  record  and  to  make  copies, 
compilations,  abstracts,  or  summaries. 
The  specifications  provided  shall 
include  sufficient  detail  to  permit  the 
interrogating  party  to  identify  readily 
the  documents  fix>m  which  the  answer 
may  be  ascertained. 

§  210J3  Request  for  production  of 
documents  and  things  md  entry  upon  land. 

(a)  Scope.  Any  party  may  serve  on 
any  other  party  a  request: 

(1)  To  produce  and  permit  the  party 
making  ffie  request,  or  someone  acting 
on  his  behalf,  to  inspect  and  copy  any 
designated  documents  (including 
writings,  drawings,  graphs,  charts, 
photographs,  and  other  data 
compilations  fiom  which  information 
can  be  obtained),  or  to  inspect  and  copy, 
test,  or  sample  any  tangible  things  that 
are  in  the  possession,  custody,  or  control 
of  the  party  upon  whom  the  request  is 
served;  or 

(2)  To  permit  entry  upon  designated 
land  or  other  property  in  the  possession 
or  control  of  the  party  upon  whom  the 
request  is  served  for  the  purpose  of 
inspecting  and  measuring,  surveying, 
photographing,  testing,  or  sampling  the 
property  or  any  designated  object  or 
operation  thereon,  within  the  scope  of 

§  210.30(b). 

(b)  Procedure.  (1)  The  request  may  be 
served  upon  any  party  after  the  date  of 
publication  in  the  Federal  Register  of  the 
notice  of  investigation.  The  request  shall 
set  forth  the  items  to  be  inspected,  either 
by  individual  item  or  by  category,  and 
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describe  each  item  and  category  with 
reasonable  particularity.  The  request 
shaU  specify  a  reasonable  time,  place, 
and  manner  of  making  the  inspection 
and  performing  the  related  acts. 

(2)  The  party  upon  whom  the  request 
is  served  shall  serve  a  written  response 
within  ten  (10)  days  after  the  service  of 
the  request  The  administrative  law 
judge  may  allow  a  shorter  or  longer 
time.  The  response  shall  state,  with 
respect  to  each  item  or  category,  that 
inspection  and  related  activities  will  be 
permitted  as  requested,  unless  the 
request  is  objected  to,  in  which  event 
the  reasons  for  objection  shall  be  stated. 
If  objection  is  made  to  part  of  any  item 
or  category,  the  part  shall  be  specified. 
The  party  submitting  the  request  may 
move  for  an  order  under  S  210.36(a)  with 
respect  to  any  objection  to  or  other 
failure  to  respond  to  the  request  or  any 
part  thereof,  or  any  failure  to  permit 
inspection  as  requested.  A  party  who 
produces  dociunents  for  inspection  shall 
produce  them  as  diey  are  kept  in  the 
usual  coiuse  of  business  or  shall 
organize  and  label  them  to  coirespond 
to  the  categories  in  the  request. 

(c)  Persons  not  parties.  TTiis  rule  does 
not  preclude  issuance  of  an  order 
against  a  person  not  a  party  to  permit 
entry  upon  land. 

§210.34  Request  for  achnission. 

(a)  Form,  content,  and  service  of 
request  for  admission.  Any  party  may 
serve  on  any  other  party  a  written 
request  for  admission  of  the  truth  of  any 
matters  relevant  to  the  investigation  and 
set  forth  in  the  request  that  relate  to 
statements  or  opinions  of  fact  or  of  the 
application  of  law  to  fact,  including  the 
genuineness  of  any  documents 
described  in  the  request.  Copies  of 
documents  shall  be  served  with  the 
request  unless  they  have  been  otherwise 
furnished  or  are  known  to  be,  and  in  the 
request  are  stated  as  being,  in  the 
possession  of  the  other  party.  Each 
matter  as  to  which  an  admission  is 
requested  shall  be  separately  set  forth. 
The  request  may  be  served  upon  a  party 
whose  complaint  is  the  basis  for  the 
investigation  after  the  date  of 
publication  in  the  Federal  Register  of  the 
notice  of  investigation.  The  request  may 
be  served  upon  any  other  party  at  any 
time  twenty  (20)  days  after  the  date  of 
service  of  complaint  and  notice  of 
investigation,  unless  leave  of  die 
administration  law  judge  is  obtained  to 
serve  the  request  at  an  earlier  date. 

(b)  Answers  and  objections  to 
requests  for  admissions.  A  party 
answering  a  request  for  admission  shall 
repeat  the  request  for  admission 
immediately  preceding  his  answm*.  The 
matter  may  be  deemed  admitted  unless. 


within  ten  (10)  days  after  service  of  the 
request,  or  within  such  shorter  or  longer 
time  as  the  administrative  law  judge 
may  allow,  the  party  to  whom  Ae 
request  is  directed  serves  upon  the  party 
requesting  the  admission  a  sworn 
written  answer  or  objection  addressed 
to  the  matter.  If  objection  is  made,  the 
reason  therefor  shall  be  stated.  The 
answer  shall  specifically  deny  the 
matter  or  set  forth  in  detail  the  reasons 
why  the  answering  party  cannot 
truthfiilly  admit  or  deny  the  matter.  A 
denial  shall  fairly  meet  the  substance  of 
the  requested  admission,  and  when  good 
faith  requires  that  a  party  qualify  his 
answer  or  deny  only  a  part  of  the  matter 
as  to  which  an  admission  is  requested, 
he  shall  specify  so  much  of  it  as  is  true 
and  qualify  or  deny  the  remainder.  An 
answering  party  may  not  give  lack  of 
information  or  knowledge  as  a  reason 
for  failure  to  admit  or  deny  unless  he 
states  that  he  has  made  reasonable 
inquiry  and  that  the  information  known 
to  or  readily  obtainable  by  him  is 
insufficient  to  enable  him  to  admit  or 
deny.  A  party  who  considers  that  a 
matter  as  to  which  an  admission  has 
been  requested  presents  a  genuine  issue 
for  a  hearing  may  not  object  to  the 
request  oin  that  ground  alone;  he  may 
deny  the  matter  or  set  forth  reasons  why 
he  cannot  admit  or  deny  it. 

(c)  Sufficiency  of  answers.  The  party 
who  has  requested  the  admissions  may 
move  to  determine  the  sufficiency  of  the 
answers  or  objections.  Unless  the 
objecting  party  sustains  his  burden  of 
showing  ^t  ^e  objection  is  justified, 
the  administrative  law  judge  shall  order 
that  an  answer  be  served.  If  the 
administrative  law  judge  determines 
that  an  answer  does  not  comply  with  tire 
requirements  of  this  section,  he  may 
order  either  that  the  matter  is  admitted 
or  that  an  amended  answer  be  served. 
The  administrative  law  judge  may,  in 
lieu  of  tiiese  orders,  determine  that  final 
disposition  of  the  request  be  made  at  a 
prehearing  conference  or  at  a  designated 
time  prior  to  a  hearing  under  this  Part 

(d)  Effect  of  admissions;  withdrawal 
or  amendment  of  admission.  Any  matter 
admitted  under  this  rule  may  be 
conclusively  established  unless  the 
administrative  law  judge  on  motion 
permits  withdrawal  or  “amendment”  of 
the  admission.  The  administrative  law 
judge  may  permit  withdrawal  or 
amendment  when  the  presentation  of 
the  issues  of  the  investigation  will  be 
subserved  thereby  and  the  party  who 
obtained  die  admission  fails  to  satisfy 
the  administrative  law  judge  that 
withdrawal  or  amendment  will 
prejudice  him  in  maintaiiung  his  position 
on  the  issues  of  the  investigation.  Any 
admission  made  by  a  party  under  this 


section  is  for  the  purpose  of  the  pending 
investigation  only  and  is  not  an 
admission  by  him  for  any  other  purpose 
not  may  it  be  used  against  him  in  any 
other  proceeding. 

§  210.35  Subpoenas 

(a)  Application  for  issuance  of  a 
subpoena. — (1)  Subpoena  ad 
testificandum.  An  application  for 
issuance  of  a  subpoena  requiring  a 
person  to  appear  and  depose  or  testify 
at  the  taking  of  a  deposition  or  at  a 
hearing  shall  be  made  to  the 
administrative  law  judge. 

(2)  Subpoena  duces  tecum.  An 
application  for  issuance  of  a  subpoena 
requiring  a  person  to  appear  and  depose 
or  testify  and  to  produce  specified 
documents,  papers,  books,  or  other 
physical  exhibits  at  the  taking  of  a 
deposition,  at  a  prehearing  conference, 
at  a  hearing,  or  under  any  other 
circumstances,  shall  be  made  in  writing 
to  the  administrative  law  judge  and 
shall  specify  the  material  to  be  produced 
as  precisely  as  possible,  showing  the 
general  relevancy  of  the  material  and 
the  reasonableness  of  the  scope  of  the 
subpoena. 

(b)  Use  of  subpoena  for  discovery. 
Subpoenas  may  be  used  by  any  party 
for  purposes  of  discovery  or  for 
obtaining  documents,  papers,  books  or 
other  physical  exhibits  for  use  in 
evidence,  or  for  both  purposes.  When 
used  for  discovery  purposes,  a  subpoena 
may  require  a  person  to  produce  and 
permit  the  inspection  and  copying  of 
nonprivileged  documents,  papers,  books, 
or  other  physical  exhibits  that  constitute 
or  contain  evidence  relevant  to  the 
subject  matter  involved  and  that  are  in 
the  possession,  custody,  or  control  of 
such  person. 

(c)  Application  for  subpoenas  for 
nonparty  Commission  records  or 
personnel  or  for  records  and  personnel 
of  other  Government  agencies.  (1) 
Procedure.  An  application  for  issuance 
of  a  subpoena  requiring  the  production 
of  nonparty  documents,  papers,  books, 
physical  exhibits,  or  other  material  in 
the  records  of  the  Commission,  or 
requiring  the  production  of  records  or 
personnel  of  other  Government  agencies 
shall  specify  as  precisely  as  possible  the 
material  to  be  produced,  the  nature  of 
the  information  to  be  disclosed,  or  the 
expected  testimony  of  the  official  or 
employee,  and  shall  contain  a  statement 
showing  the  general  relevancy  of  the 
material,  information,  or  testimony  and 
the  reasonableness  of  the  scope  of  the 
application,  together  with  a  showing 
that  such  material,  information,  or 
testimony  or  their  substantial  equivalent 
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could  not  be  obtained  without  undue 
hardship  or  by  alternative  raeana. 

(2J  Ruling,  Sbch  applications  shall  be 
ruled  upon  by  the  administrative  law 
judge.  To  the  extent  that  the  motion  is 
granted,  the  administrative  law  judge 
shall  provide  such  terms  and  conditions 
for  the  production  of  the  material,  the 
disclosure  of  the  information,  or  the 
ai}peeFance  of  the  ofticial  or  employee 
as  may  appear  necessary  and 
appropriate  for  the  protection  o£  the 
public  interest. 

(3)  AppSeation  for  subpoena  grounded 
upoatimFkeedom  of  Information  Act. 

No  applicatao&fiorastd^ioena  for 
production  of  docannents  grounded  upon 
the  Fteedom  of  Iirfarantion  Act  U.S.C. 
552)  shall  be  entertained  by  the 
adnuBistirative  law  judge. 

to  limit,  os  quash,  Aaq 
motion  to  liont  or  quash  a  subpoena 
shall  be  filed  within  tea  (IQ}  days  after 
service  thercoS.  os  witiun  such  othmr 
time  as  tibe  admin istiatwe  law  iadge 
may  allow. 

(e)  Ex  parte  ntEsgp  on  applicatians 
for  subpoenas.  Applications  £or  the 
issuance  of  the  subpoenas  pramiaat  to 
the  provisions  of  this  secfson  may  be 
made  ex  parte,  and,  if  so  made,  such 
applications  and  mfingp  thereon  shall 
remain  ex  parte  unless  otiterwise 
ordered  by  Ae  adhnnistrathre  law  judge. 

§21Q,aa  FaiiucetoinakodisMWory; 
sanctfons 

(aJMotioofoe  order  campeHiag 
discovery.  A  party  may  apply  to  the 
administrative  law  ju(^  for  an  order 
compelling  Recovery  uponreasonaUe 
notice  to  other  parties  and  all  persons 
affected  thereby. 

(b)  Failure  to  comply  with  order 
compelling  (Escovery.  If  a  party  or  an 
officer  or  agent  of  a  party  fails  to  comply 
with  an  ord^  mchicfing,  but  not  limited 
to,  an  order  for  tiie  taking  of  a 
deposition  or  the  production  of 
documents,  an  order  to  answer 
interrogatories,  an  order  issned  pursuant 
to  a  request  for  admissions,  or  an  order 
to  comply  with  a  subpoena,  the 
administrative  law  judge,  for  tiie 
purpose  of  permitti^  resolution  of 
relevant  issues  and  di^wsition  of  the 
investigation  without  wmecessary  delay 
despite  the  failure  to  conqsly,  may  take 
such,  action  in  regard  theretoi  as  is  just, 
including,  but  not  Ihnited  to.  fte 
followiBg: 

ill  Infer  that  die  achnimioa  teatimony, 
documents,  or  other  evidence  would 
have  been  adverse  to  the  party, 

(2)  Rule  that  for  the  purposes  of  the 
investigation  the  matter  or  matters 
concerning  the  order  or  subpoena  issued 
be  taken  as  established  adversely  to  the 
party; 


(3>Rule  that  the  party  may  not 
introduce  into  evidence  or  otherwise 
rely  upon  testimony  by  the  party,  officer, 
or  agent,  oi  documents,  or  offier 
mat^iak  m  support  of  his  positioB  in  the 
investigatioor 

(4)  Rule  &at  the  party  may  no4be 
he»d  to  object  to  introihiction  and  use 
of  secondary  evidence  to  show  what  die 
withheld  adiaission,  testimony, 
docueeents.  or  other  evidence  would 
have  shown; 

(5)  Rule  that  a  motion  or  other 
st^mission  byftepatty  conceniing  the 
order  or  inb|M«ita  isaucd  be  stricken  or 
rule  by  iiuti^  d^emoBation  that  a 
detemiihatknt  in  the  mvesf^ation  be 
rendered  against  die  pasty,  or  both.  Any 
such  action  may  be  taken  by  wsittm  or 
oral  order  issued  in  the  eaHtse  of  the 
investigation  as  by  indnsaan  SB  the 
initinL  determsaatinn  of  the 
adminiiatraianre  isne  judge.  11  shall  he  die 
duty  (d  die  pasties  ts  seek,  and  that  of 
the  administrative  law  pidge  to  9»at. 
such  of  the  fbregmng  means  of  i^ef  or 
other  appropriale  relief  as  may  be 
sufficient  to  cixnpensate  for  die  lack  of 
withheld  testimony,  documents,  or  other 
evidence.  If  in  the  administrative  law 
juilge's  opTnion  such  refief  would  not  be 
sufficient,  the  mhnmistrative  law  juii^e 
shall  certify  to  the  Commission  a 
request  that  court  enforcement  of  the 
subpoena  or  other  discovery  order  be 
SOQ^t 

$210.^  ProteettvaOedens. 

faffssoanee  of  psoiectn^  order.  Uimn 
motion  by  a  party  or  by  the  penon  from 
whom  diaeovery  is  soc^ht  or  by  the 
administrative  law  judge  on  hie  own 
initiative,  and  for  good  cause  shown,  the 
adminmtrative  law  judge  mny  nndte  any 
order  that  may  aj^iear  necessary  and 
appropriate  for  the  protection  of  tiie 
public  interest  or  thirt  justice  requires  to 
protect  a  party  or  person  from 
annoyance,  embarrassment;  expression, 
or  undtie  burden  or  expense,  ot^dhig 
one  or  more  of  the  followmgr 

(1)  That  discovery  not  be  had: 

(2)  That  the  discovery  may  be  had 
only  on  specified  terms  and  conditions, 
including  a  designation  of  the  time  or 
place; 

(3)  That  discovery  may  be  had  only  by 
a  method  of  discovery  other  than  that 
selected  by  the  party  seeking  discovmy; 

(4)  That  certain  matters  not  be 
inquired  into,  or  that  the  scope  of 
discovery  be  Kmiled  to  certain  matters; 

(5)  Thai  discovery  be  conducted  with 
no  one  present  except  persona 
desigpated  by  the  aihniaistrative  law 
judge; 

(6)  That  a  deposition,  after  being 
seali^  be  opened  only  by  ord»  of  the 


Commission  or  the  admimstrative  law 
judge; 

(7] 'That  a  trade  secret  or  other 
confidential  research,  development,  or 
commercial  information  not  be  disclosed 
or  be  disclosed  only  in  a  designated 
way;  and 

(8)  That  the  parties  simultaneously  file 
specified  documents  or  information 
enclosed  in  sealed  envelopes  to  be 
opened  as  directed  by  the  Commission 
or  the  admnustrative  law  judge. 

If  the  motion  for  a  protective  order  is 
denied,  m  whole  or  in  part,  the 
Commission  or  the  adi^nistrative  law 
judjge  may,  on  such  terms  and  conditions 
as  are  just,  order  that  any  party  or 
person  provide  or  permit  discovery. 

fbj  Unauthorized  disclosure  of 
information.  If  canfidential  business 
information  submitted  nt  accordance 
with  the  terais  of  a  protective  order  is 
disclosed  to  any  person  other  than  in  a 
manner  anthor^ed  by  die  protective 
order,  the  party  responsible  for  die 
disclosure  must  Mamedhitely  bsmg  ad 
pertinent  facta  rclatnig  la  such 
disdosine  to  Ibe  afttention  ef  die 
submitter  of  the  infetmntiea  and  the 
administrative  law  fudge  or  the 
Commission,  and.  without  pr^dice  to 
other  ri^ta  and  remedies  (rf  tte 
submitter  of  the  mformatioiiw  make 
evMy  effort  topiaveat  Isither  disclosure 
of  such  adbrmatkm  hiy  &e  paafy  or  the 
recipient  ol  such  informafeHi. 

fc}  Vrotation  ofprotestise  order.  Any 
uufividual  whohas  a^eed  to  be  bound 
by  the  terms  of  a  (xotective  order  issued 
pursuant  ta  parapqih  (a)  of  this  section, 
and  who  is  deleraaiRed  by  the 
Commission  or  the  adminutrative  law 
judge  to  have  vkdaied  Ae  terms  of  the 
protective  order  may  be  subject  to  one 
or  more  of  the  following  penalties: 

(1)  An  ofiicia)  r^Hhnand  by  die 
Comiaisston; 

(2)  Disqualification  horn  orlunitation 
of  further  partidpathm  m  a  pentfing 
investigation; 

j3)  Temporary  ar  permanent 
disqualification  from  practicing  m  any 
capacity  before  the  Commission 
pursuant  to  f  20f  .Mfa)  of  tins  chapter 
(4>  Referral  of  die  facta  underfy^  the 
violation  to  the  appropriate  licetts^ 
authority  in  the  jurisdiction  in  which  the 
individual  is  licensed  to  practice; 

(5)  Sanctions  as  enumerated  in 
§  21036,  or  suck  other  action  aamay  be 
appropriate. 

Such  sanctiong  may  be  imposed  upon 
the  filing  (rf  a  motioa  by  a  party  or  upon 
the  admmistrative  law  judge’s  own 
motion.  The  admimstrative  law  judge 
shall  afioMi  the  parties  to  make  writtea 
subraissiona  and  if  warrantodrto  present 
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oral  argument.  The  administrative  law 
judge  shall  grant  or  deny  a  motion  for 
sanctions  by  filing  with  the  Commission 
an  initial  determination  pursuant  to 
§  210.53(c). 

Subpart  E— Prehearing  Conferences 
aruJ  Hearings 

§  210.40  Prehearing  conferences. 

(a)  When  appropriate.  The 
adn^strative  law  judge  in  any 
investigation  may  direct  counsel  or 
other  representatives  for  all  parties  to 
meet  with  him  for  one  or  more 
conferences  to  consider  any  or  all  of  the 
following: 

(1)  Simplification  and  clarification  of 
the  issues: 

(2)  Scope  of  the  hearing; 

(3)  Necessity  or  desirability  of 
amendments  to  pleadings  subject, 
however,  to  the  provisions  of  {  210.22; 

(4)  Stipulations  and  admissions  of. 
either  fact  or  the  content  and 
authenticity  of  dociunents; 

(5)  Expe^tion  in  the  discovery  and 
presentation  of  evidence  includ^,  but 
not  limited  to.  restriction  of  the  number 
of  expert,- economic,  or  technical 
witnesses;  and 

(6)  Such  other  matters  as  may  aid  in 
the  orderly  and  expeditious  disposition 
of  the  in^'estigation  including  disclosure 
of  the  names  of  witnesses  and  the 
exchange  of  documents  or  other 
physical  exhibits  that  will  be  introduced 
in  evidence  in  the  course  of  die  hearing. 

(b)  Subpoenas.  Prehearing 
conferences  may  be  convened  for  the 
purpose  of  accepting  returns  on 
subpoenas  duces  tecum  issued  pursuant 
to  the  provisions  of  S  210.35(a)(2). 

(c)  Sporting.  In  the  discretion  of  the 
adn^strative  law  judge,  prehearing 
conferences  may  or  may  not  be 
stenographically  reported  and  may  or 
may  not  be  public. 

(d)  Order.  The  administrative  law 
judge  may  enter  in  the  record  an  order 
that  recites  the  results  of  the  conference. 
Such  order  shall  include  the 
administrative  law  judge’s  rulings  upon 
matters  considered  at  Ae  conference, 
together  with  appropriate  direction  to 
the  parties.  The  adininistrative  law 
judge’s  order  shall  control  the 
subsequent  course  of  the  hearing,  unless 
modified  to  prevent  manifest  injustice. 

S  210.41  General  provisions  for  hearings. 

(a)  Purpose  of  hearings.  Unless 
otherwise  ordered  by  the  Commission: 

(1)  An  opportunity  for  a  hearing  shall 
be  providcid  in  each  investigation  under 
section  337  of  the  Tariff  Act  to  take 
evidence  and  hear  argument  for  the 
purpose  of  determining  whether  there  is 


a  violation  of  section  337  of  the  Tariff 
Act. 

(2)  Except  as  provided  under 
§  210.24(e)(13),  an  opportunity  for  a 
hearing  shall  also  be  provided  to  take 
evidence  and  hear  argument  for  the 
purpose  of  determining  whether  there  is 
reason  to  believe  there  is  a  violation  of 
section  337  of  the  Tariff  Act. 

(b)  Public  hearings.  All  hearings  in 
investigations  imder  this  Part  shall  be 
public  unless  otherwise  ordered  by  the 
administrative  law  judge. 

(c)  Expedition.  Hearings  shall  proceed 
with  all  reasonable  expedition,  and, 
insofar  as  practicable,  shall  be  held  at 
one  place,  continuing  imtil  completed 
unless  otherwise  ordered  by  the 
administrative  law  judge. 

(d)  Rights  of  the  parties.  Every  party 
shall  have  the  right  of  due  notice,  cross 
examination,  presentation  of  evidence, 
objection,  motion,  argiunent,  and  all 
other  rights  essential  to  a  fair  hearing. 

(e)  Presiding  official.  An 
administrative  law  judge  shall  preside 
over  each  hearing  uiiless  the 
Commission  shall  otherwise  order. 

S210.42  Evidence. 

(a)  Burden  of  proof  The  proponent  of 
any  factual  proposition  shall  required 
to  sustain  the  burden  of  proof  with 
re^ct  thereto. 

(b)  Admissibility.  Relevant,  material, 
and  reliable  evidence  shall  be  admitted. 
Irrelevant,  immaterial,  unreliable,  and 
unduly  repetitious  evidence  shall  be 
excluded.  Immaterial  or  irrelevant  parts 
of  an  admissible  document  shaU  be 
segregated  and  excluded  as  far  as 
practicable. 

(c)  Information  obtained  in 
investigations.  Any  documents,  papers, 
books,  physical  ei^bits.  or  other 
materials  or  information  obtained  by  the 
Commission  under  any  of  its  powers 
may  be  disclosed  by  Ae  Commission 
investigative  attorney  when  necessary 
in  connection  with  investigations  and 
may  be  offered  in  evidence  by  the 
Commission  investigative  attorney. 

(d)  Official  notice.  When  any  decision 
of  the  administrative  law  judge  rests,  in 
whole  or  in  part,  upon  the  taldng  of 
official  notice  of  a  material  fact  not 
appearing  in  evidence  of  record, 
opportunity  to  disprove  such  noticed 
fact  shall  be  granted  any  party  making 
timely  motion  therefor. 

(e)  Objections.  Objections  to  evidence 
shall  be  made  in  timely  fashion  and 
shall  briefly  state  the  grounds  relied 
upon.  Rulings  on  all  objections  shall 
appear  on  die  record. 

(f)  Exceptions.  Formal  exception  to  an 
adverse  ruling  is  not  required. 

(g)  Excluded  evidence.  When  an 
objection  to  a  question  propounded  to  a 


witness  is  sustained,  the  examining 
party  may  make  a  specific  offer  of  what 
he  expects  to  prove  by  the  answer  of  the 
witness,  or  the  administrative  law  judge 
may  in  his  discretion  receive  and  report 
the  evidence  in  full.  Rejected  exhibits, 
adequately  marked  for  identification, 
shall  be  retained  with  the  record  so  as 
to  be  available  for  consideration  by  any 
reviewing  authority. 

§  210.43  Record. 

(a)  Definition  of  the  record.  The 
record  shall  consist  of  all  pleadings,  the 
notice  of  investigation,  motions  and 
responses,  and  other  documents  and 
things  properly  filed  with  the  Secretary 
in  accordance  with  §  210.5(b),  in 
addition  to  all  orders,  notices,  and  initial 
determinations  of  the  administrative  law 
judge,  orders  and  notices  of  the 
Commission,  hearing  and  conference 
transcripts,  evidence  admitted  into  the 
record,  and  any  other  items  certified 
into  the  record  by  the  administrative 
law  judge  or  the  Commission. 

(b)  Reporting  and  transcription. 
Hearings  shall  be  reported  and 
transcribed  by  the  official  reporter  of  the 
Commission  under  the  supervision  of 
the  administrative  law  judge,  and  the 
transcript  shall  be  a  part  of  the  record. 

(c)  Corrections.  Corrections  of  the 
transcript  may  be  made  only  when  ffiey 
involve  errors  affecting  substance  and 
then  only  in  the  manner  herein  provided. 
Corrections  ordered  by  the 
administrative  law  judge  or  agreed  to  in 
a  written  stipulation  signed  by  all 
counsel  and  parties  not  represented  by 
counsel  and  approved  by  the 
administrative  law  judge  shall  be 
included  in  the  record,  and  such 
stipulations,  except  to  the  extent  that 
they  are  capricious  or  without 
substance,  shall  be  approved  by  the 
administrative  law  judge.  Corrections 
shall  not  be  ordered  by  the 
administrative  law  judge  except  upon 
notice  and  opportunity  for  the  hearing  of 
objections.  Such  corrections  shall  be 
made  by  the  official  reporter  by 
furnishing  substitute  typed  pages,  under 
the  usual  certificate  of  the  reporter,  for 
insertion  in  the  transcript.  The  original 
uncorrected  pages  shall  be  retained  in 
the  files  of  the  Commission. 

(d)  Certification  of  record.  Except  as 
provided  in  {  210.24(e)(16)  in  connection 
with  the  disposition  of  motions  for 
temporary  relief,  the  record  shall  be 
certified  to  the  Commission  by  the 
administrative  law  judge  upon  his  filing 
of  an  initial  determination  or  at  such 
earher  time  as  the  Commission  may 
order. 
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§210.44  In  camera  treatment  of 
confidential  Information. 

(a)  Definition.  Except  as  hereinafter 
provided  and  consistent  with  §§  2ia6 
and  210.37,  confidential  documents  and 
testimony  made  subject  to  protective 
orders  or  orders  panting  in  camera 
treatment  are  not  made  part  of  the 
public  record  and  are  kept  confidential 
in  an  in  camera  record.  Only  the  persons 
identified  in  a  protective  order,  {arsons 
identified  in  §  2ia6(bl,  and  court 
personnel  concerned  with  judicial 
review  shall  have  access  to  confidential 
information  on  the  in  camera  record. 

The  right  of  the  adminstrative  law  judge 
and  the  Commission  to  disclose 
confidential  data  under  a  protective 
order  (pursuant  to  §  210.37)  to  the  extent 
necessary  fw  the  proper  disposition  of 
each  proceeding  is  ^cifically  reserved. 

(b)  In  camera  treatment  documents 
and  testimony.  The  administrative  law 
judge  shall  have  authority  to  order 
documents  or  oral  testimony  offered  in 
evidence,  whether  admitted  or  rejected, 
to  be  placed  in  camera. 

(c)  Part  of  confidential  record.  In 
camera  documents  and  testimony  shall 
constfiute  a  part  of  the  confidential 
record  of  the  Commission. 

(d)  Eieferences  to  in  camera 
information.  In  the  submittal  of 
proposed  findings,  briefs,  or  other 
papers,  counsel  for  all  parties  shall 
make  an  attempt  in  good  faith  to  refiain 
from  disclosing  the  specific  details  of  in 
camera  documents  and  testimony.  This 
shall  not  preclude  references  in  such 
proposed  findings,  briefs,  or  other 
papers  to  such  dpcmnents  or  testimony 
including  generalized  statements  based 
on  their  contents.  To  the  extent  that 
counsel  cminder  it  necessary  to  include 
specific  details  of  in  camera  data  in 
their  presentations,  such  data  shall  be 
incorporated  in  separate  proposed 
findings,  briefs,  or  other  papters  marked 
“Business  Confidential,**  which  shall  be 
placed  in  camera  and  become  a  part  of 
the  confidential  record. 

(e)  Motiems  to  declassify.  Any  party 
may  move  to  declassify  documents  (or 
portions  thereof)  that  have  been 
designated  confidential  by  the  submitter 
but  that  do  not  satisfy  the 
confidentiality  criteria  set  forth  in 

§  201.6(a).  All  such  motions,  whether 
brought  at  tmy  time  during  the  ^ 

investigation  or  after  condusion  of  the 
investigation  shall  be  addressed  to  and 
ruled  upon  by  the  presiding 
administrative  law  judge,  or  if  the 
investigation  is  not  before  a  presiding 
administrative  law  judge,  the  chief 
administrative  law  judge  or  such 
administrative  law  judge  as  he  or  she 
may  desi^uite. 


Subpart  F~Determinations  and 
Actions  Taken 

§  210.50  Summary  determinations. 

(a)  Motions  for  summary 
determinations.  Any  party  may  move 
with  any  necessary  supporting  affidavits 
for  a  summary  determination  in  his 
favor  upon  all  or  any  part  of  the  issues 
to  be  detmmined  in  the  investigation. 
Counsel  or  other  representatives  in 
support  of  the  con^ilaint  may  so  move  at 
any  time  after  twenty  (20)  days 
following  the  date  of  service  of  the 
complaint  and  notice  instituting  the 
investigation,  and  any  other  party,  or  a 
respondent,  may  so  move  at  any  time 
after  the  date  of  publication  in  the 
Federal  Renter  of  the  notice  of 
investigation.  Ai^r  sudh  motion  by  any 
party,  however,  must  be  filed  at  least 
thirty  (30)  days  before  the  date  fixed  for 
any  hearing  provided  for  in  5  201.41. 

(b)  Opposing  affidavits;  oral 
ajgantent;  time  and  basis  for 
determination.  Any  nonmoving  party 
may.  withhi  ten  (10)  days  after  service  of 
the  motion,  file  opposing  affidavits.  The 
administration  law  judge  may  in  his 
discretion  or  may  at  the  request  of  any 
party  set  the  matter  for  oral  argument 
and  cedi  for  die  submission  of  briefs  at 
memoranda.  The  determination  sought 
by  the  moving  party  shall  be  rendered  if 
the  pdeadings  and  any  depositions, 
admissions  on  file,  and  affidavits  show 
that  there  is  no  genuine  issue  as  to  any 
material  fact  and  that  the  moving  party 
is  entitled  to  a  summary  determination 
as  a  mattnr  of  law. 

(c)  Affidavits.  Affidavits  shall  set 
fo!^  such  facts  as  would  be  admisnble 
in  evidence  and  shall  show  affirmatively 
that  the  affiant  is  compietent  to  testify  to 
the  matters  stated  therein.  The 
administrative  law  judge  may  permit 
affidavits  to  be  supiplemented  (» 
opiposed  by  depiositions  or  fiurther 
affidavits.  When  a  motion  for  summary 
determination  is  made  and  supported  as 
provided  in  this  rule,  a  party  opposing 
the  motion  may  not  rest  upon  mere 
allegations  or  denials  in  his  pleading;  his 
response,  affidavits  or  as  otherwise 
provided  m  this  rule,  must  set  forth 
specific  facts  showing  that  there  is  a 
genuine  issue  of  fact  for  hearing.  If  no 
such  response  is  filed,  a  summary 
determination,  if  appropriate,  shall  be 
rendered. 

(d)  Refusal  of  application  for 
summary  determination:  continuances 
and  other  orcfers.  Should  it  appiear  fixim 
the  affidavits  of  a  party  opposing  the 
moticm  that  he  cannot,  for  reasons 
stated^  piresent  facts  essential  to  justify 
his  oppositkm,  the  administrative  law 
judge  may  refuse  the  application  for 
summary  determination  or  may  order  a 


continuance  to  piermit  affidavits  to  be 
obtained  or  deptositions  or  other 
discovery  to  be  had,  or  make  such  other 
ordm  as  is  apipropriate,  and  a  ruling  to 
that  efiect  shall  be  made  a  matter  of 
record. 

(e)  Order  establishing  facts.  If  on 
motion  under  this  rule  a  summary 
determination  is  not  rendered  upon  all 
the  allegations  for  all  the  relief  asked 
and  a  hearing  is  necessary,  the 
administrative  law  judge  shall  make  an 
order  specifying  the  facts  that  appear 
without  substantial  controversy  and 
directing  further  proceedings  in  the 
investigation.  The  facts  so  specified 
shall  be  deemed  established. 

(f)  Order  of  summary  determination. 

An  order  of  summary  determination 
shall  constitute  an  initial  determination 
of  die  administrative  law  judge  under 

§  210.53  or  §  210.24(e)(17l. 

§210.S1  Terminalioft of  investigation. 

(a)  Motions  for  termination.  Any  pierty 
may  move  at  any  time  for  an  order  to 
terminate  an  investigatimi  in  whtde  or  in 
part  as  to  any  or  all  respiondents. 

(b)  Settlement  by  licensing  or  other 
agreement.  (1)  An  investigation  before 
the  C(HBmissi(Hi  may  be  terminated  as 
provided  in  piaragrapih  (a)  of  this  section 
and  pursuant  to  subsection  (c)  of  section 
337  of  the  Tariff  Act  on  die  basis  of  a 
licensing  or  other  settlement  agreement 
entered  into  between  the  complainant 
(all  of  the  complainants  if  there  is  more 
than  one)  and  one  or  more  of  the 
respondents.  A  motion  fw  termination 
by  such  parties  shall  contain  copies  of 
the  licensing  or  other  settlement 
agreement  and  any  agreements 
siqipilemental  thereto,  and  a  statem«it 
that  there  are  no  other  a^eements, 
written  or  oral,  express  or  implied 
between  the  parties  concerning  the 
subject  matter  of  the  investigation.  If  the 
licensmg  or  other  settiement  agreement 
contains  confidentid  business 
information  within  the  meaning  of 

§  201.6(a)  of  this  chapiter,  a  copy  of  the 
agreem«it  with  such  informatioR 
deleted  shaD  accompiany  die  moSon. 

(2)  The  motion,  licensing  or  other 
agreement,  and  any  agreements 
supplemental  thereto,  shall  be  certified 
by  the  administrative  law  judge  to  die 
Commission  with  an  initial 
determination  regarding  the  motion  for 
termination.  If  the  Hcensing  or  other 
agreement  or  the  initial  determination 
contains  confidential  busuiess 
information,  copries  of  the  agreement 
and  initial  determination  with 
confidential  business  information 
deleted  shall  be  certified  to  the 
Commission  simultaneously  with  the 
confidential  versions  of  such  documents. 
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The  Commission  shall  promptly  publish 
a  notice  in  the  Federal  Register  stating 
that  an  initial  determination  has  been 
received  terminating  the  respondent  or 
respondents  in  question  on  the  basis  of 
a  licensing  or  other  settlement 
agreement,  that  nonconHdential 
versions  of  the  initial  determination  and 
the  agreement  are  available  for 
inspection  in  the  Offlce  of  the  Secretary, 
and  that  interested  persons  may  submit 
written  comments  concerning 
termination  of  the  respondents  in 
question  within  ten  (10)  days  of  the  date 
of  publication  of  the  notice  in  the 
Federal  Register.  In  accordance  with 
subsection  (c)  of  section  337  of  the  Tariff 
Act,  an  order  of  termination  based  upon 
such  licensing  or  other  settlement 
agreement  need  not  constitute  a 
determination  as  to  violation  of  section 
337. 

(c)  Settlement  by  consent  order.  An 
investigation  before  the  Commission 
may  be  terminated  as  provided  in 
paragraph  (a)  of  this  section  and 
pursuant  to  subsection  (c)  of  section  337 
of  the  Tariff  Act  on  the  basis  of  a 
consent  order  settlement  under 

§  211.20(b)  of  this  chapter.  In  accordance 
with  subsection  (c)  of  section  337  of  the 
Tariff  Act,  an  order  of  termination  based 
upon  such  a  settlement  need  not 
constitute  a  determination  as  to 
violation  of  section  337. 

(d)  Effect  of  termination.  Except  as 
provid^  in  paragraphs  (b)  and  (c)  of 
this  section,  an  order  of  termination 
issued  by  the  Commission  shall 
constitute  a  determination  of  the 
Commission  under  §  210.56(c),  and  an 
order  of  termination  issued  by  the 
administrative  law  judge  shall  constitute 
an  initial  determination  under  §  210.53. 

§  210.52  Proposed  findings  and 
conduskHis. 

At  the  time  a  motion  for  summary 
determination  under  §  210.50(a)  or  a 
motion  for  termination  under  §  210.51(a) 
is  made,  or  when  it  is  found  that  a  party 
is  in  default  under  §  210.25,  or  at  the 
close  of  the  reception  of  evidence  in  any 
hearing  held  pursuant  to  this  part 
(except  as  provided  in  §  210.24(e)(14)),  or 
within  a  reasonable  time  thereafter 
fixed  by  the  administrative  law  judge, 
any  party  may  Hie  proposed  findings  of 
fact  and  conclusions  of  law,  together 
with  reasons  therefor.  When 
appropriate,  briefs  in  support  of  the 
proposed  findings  of  fact  and 
conclusions  of  law  may  be  filed  with  the 
administrative  law  judge  for  his 
consideration.  Such  proposals  and  briefs 
shall  be  in  writing,  shall  be  served  upon 
all  parties  in  accordance  with  §  210.08, 
and  shall  contain  adequate  references  to 


the  record  and  the  authorities  on  which 
the  submitter  is  relying. 

§210.53  Initial  determination. 

(a)  On  issues  concerning  permanent 
relief.  Except  as  may  otherwise  be 
ordered  by  the  Commission,  within  nine 
(9)  months,  or  within  fourteen  (14) 
months  in  a  more  complicated  case,  of 
the  date  of  publication  in  the  Federal 
Register  of  the  notice  of  investigation, 
the  administrative  law  judge  shall 
certify  the  record  to  the  Commission  and 
shall  file  with  the  Commission  an  initial 
determination  as  to  whether  there  is  a 
violation  of  section  337  of  the  Tariff  Act. 

(b)  On  issues  concerning  temporary 
relief.  The  disposition  of  an  initial 
determination  concerning  temporary 
relief  is  governed  by  the  provisions  of 
§  210.24(e)(17). 

(c)  On  motions  for  summary 
determination,  termination,  finding  of 
default,  intervention,  amendment  to  the 
complaint,  or  notice  of  investigation,  a 
“more  complicated"  designation  (except 
as  provided  in  §210.24(e)(ll)),  a 
“complicated”  designation,  suspension 
of  an  investigation,  or  sanctions  for 
violation  of  a  protective  order.  (1)  The 
administrative  law  judge  shall  grant  by 
filing  with  the  Commission  an  initial 
determination  or  shall  deny  by  issuing 
an  order  directing  denial  the  following 
types  of  motions  after  they  have  been 
filed:  a  motion  for  summary 
determination  pursuant  to  §  210.50,  a 
motion  for  termination  pursuant  to 

§  210.51;  a  motion  for  a  finding  of  default 
pursuant  to  §  210.25;  a  motion  for 
intervention  pursuant  to  §  210.26;  a 
motion  to  amend  the  complaint  or  notice 
of  investigation  pursuant  to  §  210.22;  a 
motion  to  designate  an  investigation 
“more  complicated”  piirsuant  to 
§  210.59(a)  (except  as  provided  in 
§  210.24(e](ll));  a  motion  to  designate  an 
investigation  "complicated”  pursuant  to 
§  210.59(b);  or  a  motion  to  suspend  an 
investigation  pursuant  to  §  210.59  (a)  or 

(b). 

(2)  Following  a  motion  for  a  sanction 
for  violation  of  a  protective  order 
§  210.37,  the  administrative  law  judge 
shall  grant  or  deny  such  motions  by 
filing  with  the  Commission  an  initial 
determination. 

(d)  Contents.  The  initial  determination 
shall  include:  an  opinion  stating  findings 
(with  specific  page  references  to 
principal  supporting  items  of  evidence  in 
the  record)  and  conclusions  and  the 
reasons  or  bases  therefor  necessary  for 
the  disposition  of  all  material  issues  of 
fact,  law,  or  discretion  presented  in  the 
record;  and  a  statement  that  pursuant  to 
§  210.53(h)  of  these  rules,  the  initial 
determination  shall  become  the 
determination  of  the  Commission  unless 


a  party  files  a  petition  for  review  of  the 
initial  determination  pursuant  to  §  210.54 
or  the  Commission  pursuant  to  §  210.55 
orders  on  its  own  motion  a  review  of  the 
initial  determination  or  certain  issues 
therein. 

(e)  Notice  to  and  advice  from 
departments  and  agencies.  The 
Department  of  Health  and  Human 
Services,  the  Department  of  Justice,  the 
Federal  Trade  Commission,  and  such 
other  departments  and  agencies  as  the 
Commission  deems  appropriate  shall  be 
served  with  a  copy  of  the  initial 
determination.  The  Commission  shall 
consider  comments,  limited  to  issues 
raised  by  the  record,  the  initial 
determination,  and  the  petitions  for 
review,  received  from  such  agencies 
when  deciding  whether  to  initiate 
review  or  the  scope  of  review.  The 
Commission  shall  allow  such  agencies 
twenty  (20)  days  after  the  service  of  an 
initial  determination  filed  pursuant  to 

§  210.53(a)  or  ten  (10)  days  after  the 
service  of  an  initial  determination  filed 
pursuant  to  §  210.53  (b)  or  (c)  to  submit 
their  comments. 

(f)  Initial  determination  made  by  the 
administrative  law  judge.  The  initial 
determination  shall  be  made  and  filed 
by  the  administrative  law  judge  who 
presided  over  the  investigation,  except 
when  that  person  is  unavailable  to  the 
Commission. 

(g)  Reopening  of  proceedings  by  the 
administrative  law  judge.  At  any  time 
prior  to  the  filing  of  the  initial 
determination,  the  administrative  law 
judge  may  reopen  the  proceedings  for 
the  reception  of  additional  evidence. 

(h)  Effect.  An  initial  determination 
filed  pursuant  to  §  210.53(a)  shall 
become  the  determination  of  the 
Commission  forty-five  (45)  days  after 
the  date  of  service  of  the  initial 
determination,  "nless  the  Commission, 
within  forty-five  (45)  days  after  the  date 
of  such  service  shall  have  ordered 
review  of  the  initial  determination  or 
certain  isues  therein  pursuant  to 

§  210.54(b)  or  §  210.55,  or  by  order  shall 
have  changed  the  effective  date  of  the 
initial  determination.  An  initial 
determination  filed  pursuant  to  §  210.53 
(b)  or  (c)  shall  become  the  determination 
of  the  Commission  thirty  (30)  days  after 
the  date  of  service  of  the  initial 
determination,  except  that  the 
disposition  of  an  initial  determination 
granting  or  denying  a  motion  for 
temporary  relief  is  governed  by  the 
provisions  of  §  210.24(e). 

(i)  Notice  of  determination.  Except  as 
provided  in  §  210.24(e)(17),  in  the  event 
an  initial  determination  becomes  the 
determination  of  the  Commission,  the 
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parties  sball  be  notified  thereof  by  die 
Secretary. 

§  210.54  Petition  for  review. 

(a)  The  petition  and  responses.  (1) 
Except  as  provided  in  §  210.24(e)(17). 
any  party  to  an  investigation  may 
request  a  review  by  the  Commission  of 
an  initial  determination  by  filing  with 
the  Secretary  a  petition  for  review, 
except  that  a  party  who  has  defaulted 
may  not  petition  ^  review  of  any  issue 
regarding  which  the  party  is  in  default. 

A  petition  for  review  of  an  initial 
determination  filed  pursuant  to 
§  210.53(a)  shall  be  filed  within  ten  (10) 
days  after  the  service  of  the  initial 
determination.  A  petition  for  review  of 
an  initial  determination  filed  pursuant  to 
§  210.S3(c)  shall  be  filed  withhi  five  (5) 
days  after  the  service  of  the  initial 
determination,  except  that  a  party  or 
proposed  respondent  who  has  not 
responded  to  the  motion  before  the 
administrative  law  judge  pursuant  to 
§  210.24(c)  may  be  deemed  to  have 
consented  to  the  relief  requested  and 
may  not  petition  for  review  of  the  issues 
raised  in  the  subject  motion.  A  petition 
for  review  filed  under  this  section  shall: 

(1)  Identify  the  party  seeking  review; 

(ii)  Specify  the  issues  upon  which 
review  of  the  initial  determination  is 
sought: 

(A)  A  finding  or  conclusion  of 
material  fact  is  clearly  erroneous; 

(B)  A  legal  conclusion  is  erroneous, 
without  governing  precedent,  rule  or 
law,  or  constitutes  an  abuse  of 
discretion;  or 

(C)  The  determination  is  one  affecting 
Commission  policy. 

(iii)  Set  forth  a  concise  statement  of 
the  facts  material  tc  the  consideration  of 
the  stated  issues;  and 

(iv)  Present  a  concise  argument  setting 
forth  the  reasons  why  review  by  the 
Commission  is  necessary  or  appropriate 
to  resolve  an  important  issue  of  fact, 
law,  or  policy. 

(2)  Any  issue  not  raised  in  the  petition 
for  review  filed  under  this  section  will 
be  deemed  to  have  been  abandoned  and 
may  be  disregarded  by  the  Commission 
in  reviewing  an  initial  determination. 

(3)  Any  party  may  file  a  response  to 
the  petition  for  review  within  five  (5) 
days  after  service  of  the  petition,  except 
that  a  party  who  has  defaulted  may  not 
file  a  response  to  any  issue  regarding 
which  party  is  in  default. 

(b)  Grant  or  denial  of  review.  (1)  The 
Commission  shall  decide  whether  to 
grant,  in  whole  or  in  part,  a  petition  for 
review  filed  pursuant  to  §  210.53(a) 
within  forty-five  (45)  days  of  the  service 
of  the  initial  determination  on  the 
parties,  or  by  such  other  time  as  the 
Commissioner  may  order.  The 


Commission  shall  decide  whether  to 
grant  in  whole  or  in  part  a  petition  for 
review  filed  pursuant  to  8  210.53(c) 
within  thirty  (30)  days  of  the  service  of 
the  initial  determination  on  the  parties, 
or  by  such  other  time  as  die  Commission 
may  order. 

(2)  The  Commission  shall  decide 
whether  to  grant  a  petition  for  review, 
based  upon  the  petition  and  response 
thereto,  without  oral  argument  or  further 
written  submissions  unless  the 
Commission  shall  order  otherwise.  The 
standards  for  granting  review  of  an 
initial  determination  are  set  forth  in 
paragraph  (a)(lKii)  of  this  section. 

(3)  The  Commission  shall  grant  a 
petition  for  review  and  order  review  of 
an  initial  determination  or  certain  issues 
therein  when  at  least  one  of  the 
participating  Commissioners  votes  for 
ordering  review.  In  its  notice,  the 
Commission  shall  establish  the  scope  of 
the  review  and  the  issues  that  will  be 
considered  and  make  provisions  for 
filing  of  briefs  and  oral  argument  if 
deemed  appropriate  by  the  Commission. 
The  notice  that  the  Commission  has 
granted  the  petition  for  review  shall  be 
served  by  the  Secretary  on  all  parties, 
the  Department  of  Health  and  Human 
Services,  the  Department  of  Justice,  the 
Federal  Trade  Commission,  and  such 
other  departments  and  agencies  as  the 
Commission  deems  appropriate. 

§  210.55  Commission  review  on  its  own 
motion. 

Within  the  time  provided  in 
§  210.53(h),  the  Commission  on  its  own 
initiative  may  order  review  of  an  initial 
determination  or  certain  issues  therein 
when  at  least  one  of  the  participating 
Commissioners  votes  for  ordering 
review.  The  standards  for  granting 
review  of  an  initial  determination  are 
set  forth  in  §  210.54(a)(l)(ii).  This  section 
does  not  apply  to  initial  determinations 
issued  pursuant  to  8  210.24(e)(17)  or 
determinations  issued  by  the  presiding 
administrative  law  judge  pursuant  to 
§  210.24{e)(ll). 

§  210.56  Review  by  Commission. 

(a)  Briefs  and  oral  argument.  In  the 
event  the  Commission  orders  review  of 
an  initial  determination,  the  parties  may 
be  requested  to  file  review  briefs 
concerning  the  issues  on  review  at  a 
time  and  of  a  size  and  nature  set  forth  in 
the  notice  of  review.  The  parties,  within 
the  time  provided  for  filing  the  review 
briefs,  may  submit  a  written  request  for 
a  hearing  to  present  oral  argument 
before  the  Commission,  which  the 
Commission  in  its  discretion  may  grant 
or  deny.  The  Commission  shall  grant  the 
request  when  at  least-  one  of  the 
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participating  Commissioners  votes  in 
favor  of  the  request. 

(b)  Scope  of  review.  Only  the  issues 
set  forth  in  the  notice  of  review,  and  all 
subsidiary  issues  therein,  will  be 
considered  by  the  Commission. 

(c)  Determination  on  review.  On 
review,  the  Commission  may  affirm, 
reverse,  modify,  set  aside  or  remand  for 
further  proceedings,  in  whole  or  in  part, 
the  initial  determination  of  the 
administrative  law  judge  and  make  any 
findings  or  conclusions  that  in  its 
judgment  are  proper  based  on  the  record 
in  the  proceeding. 

(d)  Initial  determinations  concerning 
temporary  relief.  Commission  action  on 
an  initial  determination  concerning 
temporary  relief  is  governed  by  the 
provisions  of  8  210.24(e)  (17)  and  (18). 

§  210.57  Implementation  of  Commission 
action. 

(a)  Service  of  Commission 
determination  upon  the  parties.  A 
Commission  determination  pursuant  to 
8  210.56(c)  or  a  termination  on  the  basis 
of  a  licensing  or  other  agreement  or 
consent  settlement  pursuant  to  8  210.51 
(b)  and  (c),  respectively,  shaU  be  served 
upon  each  party  to  the  investigation. 

(b)  Publication  and  transmittal  to  the 
Pi^idenL  A  Commission  determination 
that  there  is  a  violation  of  section  337,  or 
that  there  is  reason  to  believe  that  there 
is  such  a  violation,  together  with  the 
action  taken  relative  to  such 
determination,  or  Commission  action 
pursuant  to  Subparts  B  and  C  of  Part  211 
of  this  chapter  shall  be  immediately 
published  in  the  Federal  Register  and 
transmitted  to  the  President,  together 
with  the  record  upon  which  it  is  based. 

(c)  Enforceability  of  Commission 
action.  Unless  otherwise  specified,  any 
Commission  action,  other  than  an 
exclusion  order  or  order  directing 
seizure  and  forfeiture  of  articles 
imported  in  violation  of  an  outstanding 
exclusion  order  shall  be  enforceable 
upon  receipt  by  the  affected  party  of 
notice  of  such  action.  Exclusion  orders 
and  seizure  and  forfeiture  orders  shall 
be  enforceable  upon  receipt  of  notice 
thereof  by  the  Secretary  of  the  Treasury. 

(d)  Finality  of  affirmative  Commission 
action.  If  the  President  does  not 
disapprove  for  policy  reasons  such 
Commission  action  within  a  period  of 
sixty  (60)  days  beginning  on  the  day 
after  delivery  of  a  copy  of  such 
Commission  action  to  the  President,  or  if 
the  President  notifies  the  Commission 
before  the  close  of  such  period  that  he 
approves  such  Commission  action,  then 
such  Commission  action  shall  become 
final  on  the  day  after  the  close  of  such 
period,  or  the  day  on  which  the 
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President  notifies  the  Commissicm  of  his 
approval,  as  the  case  may  be. 

(e)  Duration.  Final  Commission  action 
shall  remain  in  effect  as  provided  in 
Subpart  C  of  Part  211  of  this  Chapter. 

§  210.58  Commtsstow  aclian,  pubOc 
interaet  factor,  and  bonding. 

(a)  During  the  course  of  each 
pro(»eding  under  this  Part  when  an 
investigation  has  been  instituted,  ffie 
CommissicHi  shall — 

(1)  Consider  what  acticni  (general  or 
United  exclusion  of  articles  from  entry 
and/or  a  cease  and  desist  order,  or 
exclusion  of  articles  frcnn  entry  uikler 
bond  and/or  a  temporary  cease  and 
desist  order),  if  any.  it  should  t€ike,  and. 
when  appropriate,  take  such  actkjn; 

(2)  Consult  with  and  seek  advice  and 
information  from  the  Department  of 
Health  and  Human  Services,  the 
Department  of  Justice,  die  Federal  Trade 
Commission,  and  such  other 
departments  and  agencies  as  it 
considers  appropriate,  concerning  the 
subject  matter  of  the  complaint  and  the 
effect  its  actiims  (general  or  limited 
exduskm  of  articles  from  entry  and/or  a 
cease  and  desist  order,  or  exclusion  of 
articles  from  entry  under  bond  and/or  a 
temporary  cease  and  desist  order)  under 
section  337  of  the  Tariff  Act  shall  have 
upon  die  public  health  and  welfare, 
competitive  conditions  in  the  U.S. 
economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  and  U.S.  consumers; 

(3)  Determine  the  amount  of  the  bond 
to  be  posted  pursuant  to  paragraph  (3)  of 
subsection  (j)  of  section  337  of  dm  Ta^ 
Act  taking  into  account,  among  other 
things,  the  amount  that  would  offset  any 
competitive  advantage  resulting  from 
the  ^eged  unfair  methods  of 
competition  and  unfair  acts  enjoyed  by 
persons  benefitting  from  the  importation 
of  the  articles  in  question. 

(4)  Receive  submissions  from  the 
parties,  other  interested  persons. 
Government  agencies  and  departments, 
and  the  public  with  reject  to  the 
subject  matter  of  paragraphs  (a)  (1),  (2), 
and  (3),  of  this  section,  which 
submissions  shall  be  served  upon  the 
parties  and  be  available  to  the  public  in 
the  Office  of  the  Secretary.  The 
Commission  will  consider  motions  for 
oral  argument  or,  when  necessary,  for  a 
hearing  with  respect  to  the  subject 
matter  of  this  section,  except  with 
respect  to  the  grant  or  denial  of 
temporary  relief  on  a  motion  filed 
pursuant  to  S  210.24(e). 

(b)  Unless  otherwise  ordered  by  the 
Commission  or  permitted  by  this 
paragraph,  and  except  as  provided  in 
§  210.^e)  (12)  and  (13).  the 
administrative  law  jud^  shall  not  take 


evidence  or  other  information  or  hear 
arguments  from  the  parties  and  other 
interested  persons  with  respect  to  the 
subject  matter  ^  paragraplM  (a)  (1).  (2), 
(3),  and  (4)  (rf  this  section.  However, 
with  rega^  to  settlements  by  agreement 
or  consent  order  under  §210.51  (b)  and 

(c),  the  parties  may  file  statements 
regarding  the  inqiact  of  the  proposed 
settlement  on  the  public  interest,  and 
the  administrative  law  judge  may  in  his 
discretion  hear  argument,  dthou^  no 
discovery  may  be  compelled  with 
respect  to  issues  relating  solely  to  the 
public  interest.  Thereafter,  the 
administrative  law  judge  diall  consider 
and  make  appropriate  findings  in  the 
initial  detennination  regarding  the  effect 
of  the  proposed  settlement  on  the  public 
health  and  welfare,  competitive 
conditions  in  tiie  U.S.  economy,  the 
production  of  like  or  directly 
competitive  artides  in  the  United  States, 
and  U.S.  consumers.  With  respect  to 
raising  the  issues  of  appropriate 
Commission  action,  the  public  interest, 
and  bonding  for  purposes  of  an  initial 
determination  concerning  the  grant  or 
denial  of  a  motion  for  temporary  relief, 
see  §  21Q.24(e)  (12),  (13),  and  (17). 

§  210,59  Period  far  condudino 
Commiasion  bivoatigatton. 

(a)  Each  investigatkm  instituted  unda 
this  Part  shall  be  conduded  and  a  final 
order  israed  no  later  than  twelve  (12) 
months  after  the  date  of  publication  in 
the  Federal  Register  of  the  notice 
instituting  the  investigation,  except  that 
the  Commission  may  designate  tiie 
investigation  as  a  “more  complicated” 
investigation  and  require  that  it  be 
concluded  no  later  than  eighteen  (18) 
months  after  the  date  of  publication  in 
the  Federd  Register  of  the  notice  of 
investigation.  A  “more  complicated” 
investigation  refers  to  an  investigation 
that  is  of  an  involved  nature  owing  to 
the  subject  matter,  difficulty  in  obtaining 
infonnaticm,  the  large  number  of  parties 
involved,  or  other  significant  factors. 

The  Commission  shall  publish  its 
reasons  for  designating  the  investigation 
as  a  “more  complicated"  ivnestigation  in 
the  Federal  Register.  In  computing  the 
12-month  and  18-month  periods 
prescribed  by  this  paragraph,  there  shall 
be  excluded  any  period  of  time  during 
which  the  investigation  is  suspended 
because  of  proceedings  in  a  court  or 
agency  of  the  United  States  involving 
similar  questions  concerning  the  subject 
matter  of  such  investigation. 

(b)  An  investigation  may  be 
designated  “more  complicated"  by  the 
Commission  or  the  presiding 
administrative  law  judge  pursuant  to 

§  210.24(eXll)  for  t^  purpose  of 
extendii^  the  statutory  d^dline  for 


determining  whether  to  ^nt  or  deny  a 
motion  for  temporary  relief.  The 
Commission’s  or  the  administrative  law 
judge’s  reasons  for  designating  the 
investigation  “more  complicated”  for 
that  purpose  shall  be  published  in  the 
Federal  Register.  In  computing  the 
statutory  deadline  for  determining 
whether  to  grant  or  deny  a  motion  for 
temporary  relief  in  an  investigation 
designate  “more  complicated” 
pursuant  to  this  paragraph  (and 
§  210.24(eKll]),  there  shall  be  excluded 
any  period  of  time  during  which  the 
investigation  is  suspended  because  of 
proceedings  in  a  court  or  agency  of  the 
United  States  involving  similar 
questions  concerning  the  subject  matter 
of  such  investigation. 

(c)  Notwithstanding  any  provision  of 
paragraph  (a)  of  this  section,  the 
Commission  may  extend,  by  not  more 
than  ninety  (90)  days,  the  12-month  or 
18-month  period  within  which  the 
Commission  is  required  to  make  a  final 
determination  in  an  investigation  if  the 
Commission  would  be  required  to  make 
such  determination  before  the  180th  day 
after  the  date  of  enactment  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  and  the  Commission  finds 
that  the  investigation  is  “complicated.” 

A  "complicated  investigation  is  one  in 
which  t^  following  circumstances  exist: 

(1)  Previously  established  deadlines 
or  procedures  must  be  changed  in  order 
to  comply  with  provisions  of  the 
Omnibus  ’Trade  and  Competitiveness 
Act  of  1988  which  amend  section  337  of 
the  Tariff  Act;  and 

(2)  The  altered  deadlines  or 
procedures  are  impracticable,  prejudice 
the  rights  of  the  parties,  adversely  affect 
the  public  interest,  or  create  the 
possibility  that  the  Commission  will  be 
unable  to  conclude  the  investigation  by 
the  prescribed  12-month  or  18-month 
statutory  deadline. 

Unless  otherwise  ordered  by  the 
Commission,  in  order  to  obtain  and 
implement  the  “complicated” 
designation  and  resultii^  extension  of 
time,  the  parties,  the  administrative  law 
judge,  and  the  Commission  shall  follow 
the  procedures  used  to  obtain  and 
implement  a  “more  complicated” 
designation.  (See  §§  210.53(c)-(i),  210.54, 
210.55,  210.56  (a)  through  (c).  and 
210.57(a)).  The  Commission  shall  publish 
its  reasons  for  designating  an 
investigation  “complicate”  in  the 
Federal  Register.  In  computing  the  new 
termination  deadline  resulting  from  such 
designation,  there  shall  be  excluded  any 
period  of  time  during  which  the 
investigation  is  suspended  because  of 
procee^ngs  in  a  court  or  agency  of  the 
United  States  involving  similar 
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questions  concerning  the  subject  matter 
of  such  investigation. 

Subpart  G— Appeals 

§  210.60  Petition  for  reconsideration. 

Within  fourteen  (14)  days  after  service 
of  a  Commission  determination,  any 
party  may  file  with  the  Commission  a 
petition  for  reconsideration  of  such 
determination  or  any  action  ordered  to 
be  taken  thereunder,  setting  forth  the 
relief  desired  and  the  grounds  in  support 
thereof.  Any  petition  filed  under  this 
section  must  be  confined  to  new 
questions  raised  by  the  determination  or 
action  ordered  to  be  taken  thereunder 
and  upon  which  the  petitioner  had  no 
opportunity  to  submit  arguments.  Any 
party  desiring  to  oppose  such  a  petition 
shall  file  an  answer  thereto  within  five 
(5)  days  after  service  of  the  petition 
upon  such  party.  The  filing  of  a  petition 
for  reconsideration  shall  not  stay  the 
effective  date  of  the  determination  or 
action  ordered  to  be  taken  thereunder  or 
toll  the  running  of  any  statutory  time 
period  affecting  such  determination  or 
action  ordered  to  be  taken  thereunder 
unless  specifically  so  ordered  by  the 
Commission. 

§  210.61  Disposition  of  Petition  for 
reconsideration. 

The  Commission  may  affirm,  set 
aside,  or  modify  its  determination, 
including  any  action  ordered  by  it  to  be 
taken  thereunder.  When  appropriate,  the 
Commission  may  order  the 
administrative  law  judge  to  take 
additional  evidence. 

§  210.70  Interlocutory  appeals. 

Rulings  by  the  administrative  law 
judge  on  motions  may  not  be  appealed 
to  the  Commission  prior  to  the 
administrative  law  judge’s  issuance  of 
his  initial  determination,  except  in  the 
following  circumstances; 

(a)  Appeals  without  leave  of  the 
administrative  law  judge.  The 
Commission  may  in  its  discretion 
entertain  interlocutory  appeals,  except 
as  provided  in  §  210.24(e)(15],  when  a 
ruling  of  the  administrative  law  judge: 

(1)  Requires  the  disclosure  of  the 
Commission  records  or  requires  the 
appearance  of  Government  officials 
pursuant  to  §  210.35(c);  or 

(2)  Denies  an  application  for 
intervention  pursuant  to  the  provisions 
of  §  210.26.  Appeals  from  such  ruling 
may  be  sought  by  filing  an  application 
for  '•eview,  not  to  exceed  fifteen  (15) 
pages  with  the  Commission  within  five 
(5)  days  after  notice  of  the 
administrative  law  judge’s  ruling.  An 
answer  to  the  application  for  review 
may  be  filed  within  five  (5)  days  after 


service  of  the  application.  The 
application  for  review  should  specify  the 
person  or  party  taking  the  appeal, 
designate  the  ruling  or  part  thereof  fix)m 
which  appeal  is  being  taken,  and  specify 
the  reasons  and  present  arguments  as  to 
why  review  is  being  sought  The 
Commission  may,  upon  its  own  motion, 
enter  an  order  staying  the  retium  date  of 
an  order  issued  by  the  administrative 
law  judge  piusuant  to  S  210.35(c)  or  an 
order  placing  the  matter  on  the 
Commission’s  docket  for  review.  Any 
order  placing  the  matter  on  the 
Commission’s  docket  for  review  will  set 
forth  the  scope  of  the  review  and  the 
issues  that  will  be  considered  and  will 
make  provision  for  the  filing  of  briefs  if 
deemed  appropriate  by  the  Commission. 

(b)  Appeals  with  leave  of  the 
administrative  law  judge,  ^cept  as 
otherwise  provided  in  paragraph  (a)  of 
this  section  and  §210.24(e)(15), 
applications  for  review  of  a  ruling  by  an 
administrative  law  judge  may  be 
allowed  only  upon  request  made  to  the 
administrative  law  judge  and  upon 
determination  by  the  administrative  law 
judge  in  writing,  with  justification  in 
support  thereof,  that  the  ruling  involves 
a  controlling  question  of  law  or  policy  as 
to  which  there  is  substantial  ground  for 
difference  of  opinion,  and  that  either  an 
immediate  appeal  from  the  ruling  may 
materially  advance  the  ultimate 
completion  of  the  investigation  or 
subsequent  review  will  be  an  inadequate 
remedy.  Applications  for  review  in 
writing,  not  to  exceed  fifteen  (15)  pages, 
may  be  filed  within  five  (5)  days  after 
notice  of  the  administrative  law  judge’s 
determination.  An  answer  to  the 
application  for  review  may  be  filed 
within  five  (5)  days  after  service  of  the 
application  for  review.  Thereupon,  the 
Conunission  may,  in  its  discretion, 
permit  an  appeal.  Commission  review,  if 
permitted,  shall  be  confined  to  the 
application  for  review  and  answer 
thereto,  without  oral  argument  or  further 
briefs,  unless  otherwise  ordered  fi-om  the 
Commission. 

(c)  Investigation  not  stayed. 
Application  for  review  under  this 
section  shall  not  stay  the  investigation 
before  the  administrative  law  judge 
unless  the  administrative  law  judge  or 
the  Commission  shall  so  order. 

§  210.71  Appeals  of  final  determination  to 
the  United  States  Court  of  Appeals  for  the 
Federal  Circuit 

Any  person  adversely  affected  by  a 
final  determination  of  fte  Commission 
under  subsection  (d),  (e),  (f)  or  (g)  of 
section  337  of  the  Tariff  Act  may  appeal 
such  determination  to  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit. 


2.  Part  211  is  revised  to  read  as 
follows: 

PART  211— ENFORCEMENT 
PROCEDURES 

Sec. 

211.01  Purpose. 

Subpart  A— Informal  Enforcement 
Procedure 

211.10  Informal  disposition  through 
voluntary  compliance. 

Subpart  B— Consent  Order  Procedure 

211.20  Opportunity  to  submit  proposed 
consent  order. 

211.21  Settlement  by  consent 

211.22  Contents  of  consent  order  agreement. 

Subpart  C— Enforcement,  Modification,  and 
Revocation  of  Final  Commission  Actions 

211.50  Applicability,  purpose,  and 
retroactivity. 

211.51  Information  gathering. 

211.52  Confidentiality  of  information. 

211.53  Review  of  reports. 

211.54  Advice  concerning  Commission 
orders. 

211.55  Modification  of  information 
requirements. 

211.56  Proceedings  to  enforce  Commission 
orders. 

211.57  Modification  or  rescission  of  final 
Commission  actions. 

211.58  Temporary  emergency  action. 

211.59  Notice  of  enforcement  action  to 
Government  agencies. 

Authority:  19  U.S.C.  1333, 1335,  and  1337, 
§211.01  Purpose. 

This  part  sets  forth  procedures  for  the 
settlement  by  consent  of  matters  that 
involve  alleged  violations  of  section  337 
of  the  Tariff  Act  of  1930  and  for  the 
enforcement,  modification,  and 
revocation  of  final  Commission  actions. 
Definitions  applicable  to  Part  210  apply 
to  this  part  unless  specifically  provided 
otherwise. 

Subpart  A— Informal  Enforcement 
Procedure 

§  21 1.10  Informal  disposition  through 
voluntary  compliance. 

(a)  Opportunity  for  informal 
disposition.  When  the  Commission  has 
information  obtained  during  the  course 
of  an  informal  inquiry  or  preliminary 
investigation  pursuant  to  section  603  of 
the  Trade  Act  of  1974  (19  U.S.C.  2482) 
indicating  that  a  person  may  be 
engaging  in  a  practice  that  may  involve 
a  violation  of  section  337  of  the  Tariff 
Act  of  1930,  it  may  afford  such  person 
the  opportunity  to  have  the  matter 
disposed  of  on  an  informal 
administrative  basis  if  it  deems  that  the 
public-interest  factors  set  forth  in 
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§  210.58(aK2)  of  this  chapter  will  be  fully 
safeguarded  thereby. 

(b)  Public-interest  factors  to  be 
considered.  In  determining  whether  the 
public-interest  factors  set  forth  in 
§  210.58(a)(2)  of  this  chapter  will  be  fully 
safeguarded  through  suc^  informal 
administrative  action,  the  Commission 
will  consider 

(1)  The  nature  and  gravity  of  the 
practice; 

(2)  Whether  the  practice  is  likely  to 
recur 

(3)  The  prior  record  and  good  faith  of 
the  person  involved: 

(4)  The  adequacy  of  assurance  of 
voluntary  compliance;  and 

(5)  Any  other  relevant  factor  that  the 
Commission  deems  appropriate. 

Subpart  B — Consent  Order  Procedure 

§211.20  Opportunity  to  submit  proposed 
consent  order. 

(a)  Prior  to  institution  of  an 
investigation.  Where  time,  the  nature  of 
the  proceeding,  and  the  public  interest 
permit,  any  person  being  investigated 
pursuant  to  section  603  of  the  Trade  Act 
of  1974  (19  U.S.C.  2482)  or  §  210.11(b) 
shall  be  afforded  the  opportunity  to 
submit  to  the  Commission  a  proposal  for 
disposition  of  the  matter  under 
investigation  in  the  form  of  a  consent 
order  agreement  that  incorporates  a 
proposed  consent  order  executed  by  or 
on  behalf  of  such  person  and  that 
complies  with  the  requirements  of 

§  211.22. 

(b)  Subsequent  to  institution  of  an 
investigation.  In  investigations  under 
section  337  of  the  Tariff  Act  of  1930,  a 
proposal  to  settle  a  matter  by  consent 
shall  be  submitted  as  a  motion  to  the 
presiding  officer  to  terminate  an 
investigation  under  §  210.51  of  this 
chapter  together  with  a  consent  order 
agreement  that  incorporates  a  proposed 
consent  order.  If  the  consent  o^er 
agreement  contains  confidential 
business  information  within  the  meaning 
of  §  201.6  of  this  chapter,  a  copy  of  the 
agreement  with  such  information 
deleted  shall  accompany  the  motion. 

The  proposed  agreement  shall  comply 
with  the  requirements  of  §  211.22.  At 
any  time  prior  to  commencement  of  a 
hearing  as  provided  in  §  210.41(a)(1)  of 
this  chapter,  the  motion  may  be  filed 
jointly  by  all  of  the  following: 

(1)  All  private  complainants; 

(2)  The  Commission  investigative 
attorney;  and 

(3)  One  or  more  respondents. 

However,  upon  request  and  for  good 

cause  shown,  the  presiding  officer  may 
consider  such  a  motion  during  or  after  a 
hearing.  The  filing  of  the  motion  shall 
not  stay  proceedings  before  the 


presiding  officer  unless  the  presiding 
officer  so  orders.  The  presiding  officer 
shall  promptly  file  wiffi  the  Commission 
an  initial  determination  regarding  the 
motion  for  termination.  If  the  initial 
determination  contains  confidential 
business  information,  a  copy  of  the 
initial  determination  with  such 
information  deleted  shall  be  filed  with 
the  Commission  simultaneously  with  the 
filing  of  the  confidential  version  of  the 
initial  determination.  The  Commission 
shall  promptly  publish  a  notice  in  the 
Fedmd  Renter  stating  that  an  initial 
determination  has  been  received 
terminating  the  respondent  os  the 
respondents  in  question  on  the  basis  of 
a  consent  order  agreement,  that 
nonconfidential  versions  of  the  initial 
determination  and  consent  order 
agreement  are  available  for  inspection 
in  the  Office  of  the  Secretary,  and  that 
interested  persons  may  submit  written 
comments  concerning  termination  of  the 
respondents  in  questicm  within  ten  (10) 
days  of  the  date  of  publication  of  the 
notice  in  the  Federal  Re^ster.  Pending 
disposition  by  the  Commission  of  a 
consent  order  agreement,  a  party  may 
not,  absent  good  cause  shown, 
withdraw  fiom  the  agreement  once  it 
has  been  submitted  pursuant  to  this 
section. 

§211.21  SetHement  by  consent 

(a)  After  the  initial  determination  on 
the  motion  for  termination  based  on  a 
consent  order  agreement  has  been  filed 
with  the  Commission,  the  Commission 
shall  promptly  serve  copies  of  the 
nonconfidential  version  of  the  initial 
determination  and  the  proposed  consent 
order  agreement  on  the  Department  of 
Health  and  Human  Services,  the 
Department  of  Justice,  and  the  Federal 
Trade  Commission,  and  such  other 
departments  and  agencies  as  the 
Commission  deems  appropriate. 

(b)  The  Commission,  after  considering 
the  effect  of  the  consent  order  upon  the 
public  health  and  welfare,  competitive 
conditions  in  the  U.S.  economy,  the 
production  of  like  or  directly 
competitive  articles  in  the  United  States, 
and  U.S,  consumers  in  the  manner 
provided  by  §  210.58(a)  of  this  chapter, 
shall  dispose  of  the  initial  determination 
according  to  the  procedures  of  §§  210.53 
through  210.56  of  this  chapter.  In 
accordance  with  subsection  (c)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
order  of  termination  based  upon  a 
consent  order  agreement  need  not 
constitute  a  determination  as  to 
violation  of  section  337. 


§  211.22  Contents  of  consent  order 
agreement 

(a)  Contents.  Every  consent  order 
agreement  shall  contain,  in  addition  to 
the  appropriate  proposed  consent  order, 
the  following: 

(1)  An  admission  of  all  jurisdictional 
facts: 

(2)  An  express  waiver  of  all  rights  to 
seek  judicial  review  or  otherwise 
challenge  or  contest  the  validity  of  the 
consent  order;  and 

(3)  A  statement  that  the  enforcement, 
moffification,  and  revocation  will  be 
carried  out  pursuant  to  Subpart  C  of  Part 
211.  incorporating  by  reference  the 
Commission’s  Rules  of  Practice  wd 
Procedure. 

The  consent  order  agreement  may 
contain  a  statement  that  the  signing 
thereof  is  for  settlement  purposes  (^y 
and  does  not  constitute  admission  by 
any  party  that  section  337  of  the  Tariff 
Act  of  1930  has  been  violated. 

(b)  Effect,  interpretation,  and 
reporting.  ’The  consent  order  shall  have 
the  same  force  and  effect  and  may  be 
enforced,  modified,  or  revoked  in  the 
same  maimer  as  is  provided  in  section 
337  of  the  Tariff  Act  of  1930  and  Parts 
210  and  211  for  other  Commission 
action.  Except  as  otherwise  provided  in 
the  agreement,  the  complaint  and  notice 
of  investigation  or  the  proposed 
complaint  may  be  used  in  construing  the 
terms  of  the  consent  order,  but  no 
agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  consent  order 
agreement  or  Commission  decision 
accompanying  the  consent  order  may  be 
used  to  vary  ffie  terms  of  the  consent 
order.  The  Commission  may  require 
periodic  compliance  reports  pursuant  to 
Subpart  C  of  Part  211  to  be  submitted  by 
the  person  entering  into  the  consent 
order  agreement 

Subpart  C— Enforcement, 

Modification,  and  Revocation  of  Final 
Commission  Actions 

§  21 1.50  Applicability,  purpose,  and 
retroactivity. 

(a)  Applicability.  ’The  rules  in  this 
subpart  apply  to  final  Commission 
actions  issued  by  the  Commission  under 
section  337  of  the  Tariff  Act  of  1930, 
including  exclusion  orders,  cease  and 
desist  o^ers,  and  consent  orders. 

(b)  Purpose.  The  purpose  of  this 
subpart  is  to  set  forth  procediues  for  the 
enforcement  modification,  and 
revocation  of  final  Commission  actions. 

(c)  Retroactivity.  The  rules  in  this 
subpart  apply  to  final  Commission 
actions  taken  before  the  effective  date 
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of  these  rotes  onfy  to  an  extent  not 
inconsistent  with  such  final  actions. 

S  211.51  informatioa  gattaaring. 

faj  Power  to  require  information. 
Whenever  the  Conunission  takes  a  final 
Commisskm  action,  it  may  require  any 
person  to  report  facta  availaUe  to  Uiat 
person  fiiat  wiU  aid  die  Conunissum  in 
detesmining  whether  and  to  what  extent 
there  is  compliance  with  the  action  os 
whether  and  to  what  extent  the 
conditions  that  Led  to  the  action  are 
changed.  The  Commission  may  al«n 
include  provisions  that  exarcise  any 
other  information  gathering  power 
available  to  it  by  law.  The  Commission 
may  at  any  time  request  the  cooperaticm 
of  any  person  or  agency  in  supplying  it 
with  information  that  aid  it  in  t^se 
determinations. 

(b)  Form  and  detail  of  reports.  Reports 
under  paragraph  (a)  of  this  section  are 
to  be  in  writing  under  oath,  and  in  such 
detail  and  in  such  form  as  the 
Commission  prescribes.  A  final 
Commission  action  may  also  contain 
terms  and  conditions  that  exercise,  or 
make  possible  the  exercise  of,  on 
conditions  precedent,  any  power  of 
information  gathering  available  to  die 
Commissian  by  law.  sul^ect  to  the 
standards  of  paragraph  (a)  of  this 
section. 

(c)  Power  to  enforce  informational 
requirements.  Terms  and  conditions  of 
final  Commission  actions  for  reporting 
and  information  gadiering,  cmd 
modifications  of  such  terms  and 
conditions,  shall  be  enforceable  by  the 
Commission  by  a  civil  action  under  19 
U.S.C  1333  or,  at  the  Commission’s 
discretion,  in  die  same  manner  as  any 
other  provision  of  the  final  Commission 
action  is  enforceable. 

(d)  Term  of  reporting  requirement 
The  Commission  may  prescribe  in  the 
final  Commission  action  for.  in  the  case 
of  a  consent  order,  approve)  the 
frequency  of  reporting  or  information 
gathering  and  ^e  date  on  which  these 
activities  are  to  termmate.  If  no  date  for 
termination  is  provided,  reporting  and 
information  gathering  shall  terminate 
when  the  final  Commission  action  or 
any  amendment  to  it  expires  by  its  own 
terms  or  is  terminated.  The  Commission 
may  modify  informational  requirements 
of  a  fonal  Commission  action  at  any  time 
pursuant  to  §S  211.53  and  211.55. 

$211.52  CoaM«UWit|i  o*  infarmatkm. 

Confidential  informatioii  (as  defined 
in  S  201.6(a)  of  thie  Gh^er)  diat » 
provided  to  the  Ctmunissiaa  punuant  to 
final  Comaatssion  actioB  will  be  received 
by  the  Comnussioa  hi  oonfidenca  The 
restrictions  on  (hsclosure  and  dw 
procedures  fot  handfing  mdi 


information  (which  are  set  out  in 
$$  210.S  and  210.44  of  this  chapter)  ^11 
apply  and.  in  a  proceedng  under 
$  211.56  or  $  211.57,  the  Commission  or 
the  presiding  administrative  law  judge 
may,  upon  motimi  at  sua  sponte,  issue  or 
continue  ^pprcqiriate  protective  orders. 

$  211.53  Review  of  reports. 

(a)  Review  to  insure  compliance.  The 
Commission,  through  its  Office  of  Unfair 
Import  Investigatimis,  wit!  review 
reports  submitted  pursuent  to  any  final 
Commission  action  and  conduct  such 
further  investigatkm  as  it  deems 
necessary  to  insure  compfiance  with  its 
orders  and  to  ascertain  if  sudi  orders 
are  being  violated. 

(b)  Extension  of  time.  The  Director  of 
the  Office  of  Unfair  Import 
Investigations  may.  for  good  cauee 
shown,  extmMl  the  time  for  filing  reports 
required  by  Commission  orders.  An 
extension  of  time  within  vidiich  a  report 
may  be  filed,  or  the  filing  of  a  report  that 
does  not  evidence  full  compliance  with 
the  order,  does  not  in  any  circumstances 
suspend  or  retieve  a  respondent  from  its 
obligation  under  the  law  vrith  respect  to 
compliance  with  sudi  order. 

$211.54  Advice  concerning  Cemmtaaioa 
orders. 

(a}  Advice  to  respondents  submitting 
information.  The  Commission  may 
advise  reqjxmdents  repeating  os 
providing  inhumation  whetl^  their 
reports  or  foformatios  comply  wift  a 
final  Commission  order  or  whether  die 
actions  or  information  set  forth  therein 
evidence  compliance  with  the 
Commission  order.  The  Commission 
may,  in  any  event,  institute  proceedings 
pursuant  to  $  211.56  to  enforce 
compliance  with  an  order. 

(b)  Advisory  opinions.  Upon  request 
of  a  respondent,  the  Commission  may, 
up<H)  such  investigation  as  it  (feems 
necessary,  issue  an  advisory  opinion  as 
to  whether  a  respondent's  prtqxMed  new 
course  of  action  or  ccuiduct  would 
violate  the  Commission  order  or  section 
337  of  the  Tariff  Act  of  1930.  The 
Commisskm  will  consider  whether  the 
issuance  of  such  an  adv^ry  opinion 
would  facilitate  the  enforcement  of 
section  337,  would  be  in.  the  public 
interest  and  would  benefit  consumers 
and  competitve  conditions  in  the  United 
States. 

(c)  Revocation.  The  Commission  may 
at  any  tone  reconsider  its  approval  of 
any  report  of  eonqdiance  or  any  advice 
given  imder  diis  section  and,  where  the 
puldic  interest  requires,  rescind  or 
revoke  its  primr  approval  or  advice.  In 
sudi  event  the  respondent  will  be  given 
notice  of  file  Commbskm'a  intent  to 
revoke  or  reednd  as  well  as  an 


opporbmity  to  submit  its  views  to  the 
Commission.  The  Commission  will  not 
proceed  agaiiwt  a  respondent  for 
violation  d  an  order  with  respect  to  any 
action  that  was  taken  in  good  fohh 
reliance  upon  the  Commission’s 
approval  or  advice  under  tins  section,  if 
all  relevant  facts  were  fully,  completely, 
and  accuratdy  presented  to  the 
Commissitm  cmd  sndi  action  was 
prompdy  discontimwd  upon  notification 
of  rescission  or  revocation  of  the 
Commission’s  appiovaL 

$211.55  MocMteattonoftaftoanoliow 
requirements. 

(a)  Cease  and  desist  orders.  The 
Commission  may  modify  reporting 
requirements  of  cease  and  desist  orders 
as  necessary  to  assure  compliance  with 
an  outstanding  action,  to  take  account  of 
changed  circumstances,  or  to  minimize 
the  burden  of  reporting  or  informational 
access.  An  order  to  m^ify  r^orting 
requirements  shall  i^ntify  the  reports 
involved  and  state  the  reason  or  reasons 
for  modification.  No  reporting 
requirement  will  be  suspend^  during 
the  pendency  of  such  a  modification 
unless  the  Commission  so  orders.  The 
Commission  may,  if  the  pi^lic  interest 
warrants,  announce  that  a  modification 
of  reporting  is  under  consideration  and 
ask  for  comment,  but  it  may  dso  mo<fify 
any  reporting  requirement  at  any  time 
without  notice,  consistent  with  the 
standards  of  this  section. 

(b)  Consent  orders.  Ctmustent  with 
the  standards  set  forth  in  paragraph  (a) 
of  this  section,  the  Commission  may 
modify  r^KHling  requirements  of 
consMit  (^ers.  The  Commission  shall 
publish  a  notice  of  any  proposed  dianga 
in  the  Federal  Register,  together  wifii  the 
reporting  requirements  to  be  modified 
and  the  reasons  therefor,  and  serve 
notice  on  each  party  subject  to  the 
proposed  mochfied  consent  order.  Such 
parties  shall  be  given  the  (q>ix»tunity  to 
smnit  briefo  to  t^  Commission,  and  the 
CommisshHi  may  hedd  a  hearing  on  the 
matter. 

$21156  Proceedtegs  to  enforce 
Commission  orders. 

(aj  Informal  enforcesn&tt  ptoceedingx 
Informal  enfoveement  proceedings  may 
be  conducted  by  the  Commission, 
throu^  its  Office  of  Unfoir  Import 
Investigations,  with  respect  to  any  act  or 
QDiission  by  any  person  in  violatkin  cf 
any  provision  of  e  final  Commission 
action.  Such  matters  may  be  handled  by 
the  Commission  throu^  ootrespondenn 
or  conference  or  in  any  other  way  that 
the  CommismoB  deems  apporopriate.  The 
ComwMsakai  may  issue  sn^  orders  as  It 
deems  appropriate  to  irapfement  and 
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insure  compliauice  with  the  terms  of  a 
cease  and  desist  or  exclusion  order,  or 
any  part  thereof.  Any  matter  not 
disposed  of  informally  may  be  made  the 
subject  of  a  formal  proceeding  pursuant 
to  this  Subpart 

(b)  Court  enforcement  To  enforce  a 
Commission  order,  the  Commission 
may,  without  prior  notice  of  any  kind  to 
a  respondent  or  any  proceeding 
otherwise  available  under  the  section, 
initiate  a  civil  action  in  a  U.S.  district 
court  pursuant  to  subsection  (Q  of 
section  337  of  the  Tariff  Act  of  1930, 
requesting  the  imposition  of  such  civil 
penalty  or  the  issuance  of  such 
mandatory  injunctions  as  the 
Commission  deems  necessary  to  enforce 
its  orders  and  protect  the  public  interest. 

(c)  Formal  Commission  enforcement 
proceedings.  The  Commission  may 
institute  an  enforcement  proceeding  at 
the  Commission  level  by  docketing  a 
complaint  setting  forth  alleged 
violations  of  any  hnal  Commission 
order.  The  complaint,  if  docketed,  shall 
be  served  upon  the  alleged  violator,  and 
notice  of  the  complaint  and  the 
institution  of  formed  enforcement 
proceedings  shall  be  published  in  the 
Federal  Register.  Within  fifteen  (15) 
days  after  the  date  of  receipt  of  such 
complaint,  the  named  respondent  shall 
file  a  response.  Responses  shall  fully 
advise  the  Commission  as  to  the  nature 
of  any  defense  and  shall  admit  or  deny 
each  allegation  of  the  complaint 
specifically  and  in  detail  unless  the 
respondent  is  without  knowledge,  in 
which  case  its  answer  shall  so  state  and 
the  statement  shall  operate  as  a  denial. 
Allegations  of  fact  not  denied  or 
controverted  shall  be  deemed  admitted. 
Matters  alleged  as  affirmative  defenses 
shall  be  separately  stated  and  numbered 
and  shall,  in  the  absence  of  a  reply,  be 
deemed  uncontroverted. 

(1)  Failure  of  a  respondent  to  file  and 
serve  a  response  wiffiin  the  time  and  in 
the  manner  prescribed  herein  shall 
authorize  the  Commission,  in  its 
discretion,  to  find  the  facts  alleged  in  the 
complaint  to  be  true  and  to  take  such 
action  as  may  be  appropriate  without 
notice  or  hearing,  or,  in  its  discretion,  to 
proceed  without  notice  to  take  evidence 
on  the  allegations  or  charges  set  forth  in 
the  complaint,  provided  that  the 
Commission  or  the  presiding  officer  (if 
one  is  appointed]  may  permit  late  filing 
of  an  answer  for  good  cause  shown. 

(2)  The  Commission,  in  the  course  of  a 
formal  enforcement  proceeding  under 
paragraph  (c)  of  this  section,  may  hold  a 
public  hearing  and  afford  the  parties  to 
the  enforcement  proceeding  the 
opportunity  to  appear  and  be  heard.  The 
hearing  provided  for  under  paragraph  (c) 
of  this  section  is  not  subject  to  sections 


554,  556,  557,  and  702  of  title  5,  United 
States  Code.  The  Commission  may 
delegate  any  hearing  under  paragraph 
(c)  of  this  section  to  the  Chief 
Administrative  Law  Judge  for 
designation  of  a  presiding 
administrative  law  judge,  who  shall 
certify  a  recommended  determination  to 
the  Commission. 

(3)  Upon  conclusion  of  an  enforcement 
proceeffing  under  paragraph  (c)  of  this 
section,  the  Commission  may  modify  a 
cease  and  desist,  consent,  or  exclusion 
order  in  any  manner  necessary  to 
prevent  the  unfair  practices  that  were 
originally  the  basis  for  issuing  such 
order,  bring  civil  actions  in  a  United 
States  district  court  pursuant  to 

§  211.56(b)  (and  subsection  (f)  of  section 
337  of  the  Tariff  Act  of  1930]  requesting 
the  imposition  of  a  civil  penalty  or  the 
issuance  of  mandatory  injunctions 
incorporating  the  relief  sought  by  the 
Commission,  or  revoke  the  cease  and 
desist  order  or  consent  order  and  direct 
that  the  articles  concerned  be  excluded 
from  entry  into  the  United  States. 

(4)  Prior  to  effecting  any  modification, 
or  revocation,  and/or  exclusion,  under 
paragraph  (c)  of  this  section,  the 
Commission  shall  consider  the  effect  of 
such  action  upon  the  public  health  and 
welfare,  competitive  conditions  in  the 
U.S.  economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  and  U.S.  consumers. 

(5)  In  lieu  of  or  in  addition  to  taking 
the  action  provided  for  in  paragraph 
(a)(3]  of  this  section,  the  Commission 
may  issue,  pursuant  to  subsection  (i)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
order  providing  that  any  article 
imported  in  violation  of  the  provisions 
of  section  337  of  the  Tariff  Act  and  an 
outstanding  final  exclusion  order  issued 
pursuant  to  subsection  (d)  of  section  337 
be  seized  and  forfeited  to  the  United 
States,  if  the  following  conditions  are 
satisfied: 

(i)  The  owner,  importer,  or  consignee 
of  the  article  (or  the  agent  of  such 
person)  previously  attempted  to  import 
the  article  into  the  United  States: 

(ii)  The  article  previously  was  denied 
entry  into  the  United  States  by  reason  of 
a  final  exclusion  order;  and 

(iii)  Upon  such  previous  denial  of 
entry,  the  Secretary  of  the  Treasury 
provided  the  owner,  importer,  or 
consignee  of  the  article  (or  the  agent  of 
such  person)  with  written  notice  of  the 
aforesaid  exclusion  order  and  the  fact 
that  seizure  and  forfeiture  would  result 
from  any  further  attempt  to  import  the 
article  into  the  United  States. 


§211.57  Modification  or  rescission  of  final 
Commission  actions. 

(a)  Petitions  for  modification  or 
rescission  of  final  Commission  actions. 

(1)  Whenever  any  person  believes  that 
conditions  of  fact  or  law,  or  the  public 
interest,  require  that  a  final  Commission 
action  be  modified  or  set  aside,  in  whole 
or  in  part,  such  person  may  file  with  the 
Commission  a  petition  requesting  such 
relief.  The  Commission  may  also  on  its 
own  initiative  consider  such  action.  The 
petition  shall  state  the  changes  desired 
and  the  changed  circumstances 
warranting  such  action,  and  shall 
include  materials  and  argument  in 
support  thereof. 

(2)  If  the  petitioner  previously  has 
been  found  by  the  Commission  to  be  in 
violation  of  section  337  of  the  Tariff  Act 
of  1930  and  if  his  petition  requests  a 
Commission  determination  that  the 
petitioner  is  no  longer  in  violation  of 
that  section  or  requests  modification  or 
rescission  of  an  order  issued  pursuant  to 
subsections  (d),  (e),  (f).  (g),  or  (i)  of 
section  337,  the  burden  of  proof  in  any 
proceeding  initiated  in  response  to  the 
petition  pursuant  to  paragraph  (b)  of  this 
section  shall  be  on  the  petitioner.  In 
accordance  with  subsection  (k)  of 
section  337,  relief  may  be  granted  by  the 
Commission  with  respect  to  such 
petition  on  the  basis  of  new  evidence  or 
evidence  that  could  not  have  been 
presented  at  the  prior  proceeding  or  on 
grounds  that  would  permit  relief  from  a 
judgment  or  order  under  the  Federal 
Rules  of  Civil  Procedure. 

(b)  Commission  action  upon  receipt  of 
petition.  Upon  receiving  a  petition,  die 
Commission  shall  either  provisionally 
accept  the  petition  or  reject  it  The 
Commission  shall  treat  a  self-initiated 
action  as  a  provisionally  accepted 
petition  under  this  section.  Upon 
provisional  acceptance,  notice  thereof 
shall  be  published  in  the  Federal 
Register,  and  the  petition  and  the  notice 
shall  be  served  on  each  former  party  to 
the  original  investigation  under  section 
337  of  the  Tariff  Act  of  1930.  Within 
thirty  (30)  days  after  the  service  of  such 
petition,  any  party  served  may  file  an 
answer.  The  Commission  may  hold  a 
public  hearing  and  afford  interested 
persons  the  opportunity  to  appear  and 
be  heard.  After  consideration  of  the 
petition,  any  responses  thereto,  or  any 
information  placed  on  the  record  at  a 
public  hearing  or  otherwise,  the 
Commission  shall  take  such  action  as  it 
deems  appropriate.  Any  final 
Commission  action  will,  if  not  modified 
or  revoked,  expire  by  terms  stated  in  the 
action.  The  Commission  may  delegate 
any  hearing  under  this  section  to  the 
Chief  Administrative  Law  Judge  for 
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designation  of  a  presidii^ 
administrative  law  judge,  who  shall 
certify  a  recommended  determination  to 
the  Commission. 

$211.58  Temporary  emergency  action. 

(a)  Whenever  the  Commission 
determines,  pending  a  formal 
enforcement  proceeding  under 

S  211.56(b),  that  without  immediate 
action  a  violation  of  a  Commission  order 
will  occur  and  that  subsequent  action  by 
the  Commission  would  not  adequately 
repair  substantial  harm  caused  by  such 
violation,  the  Commission  may 
immediately  and  without  hearing  or 
notice  modify  or  revoke  such  order  and, 
if  it  is  revoked,  replace  the  order  with  an 
appropriate  exclusion  order. 

(b)  If  the  Commission  determines, 
pending  a  formal  enforcement 
procee^ng  under  §  211.56(b),  that 
without  immediate  action  a  violation  of 
a  final  exclusion  order  will  occm  and 
that  subsequent  action  by  the 
Commission  would  not  adequately 
repair  substantial  harm  caused  by  such 
violation,  the  Commission  may 
immediately  and  without  hearing  or 
notice  issue  an  order  requiring 


temporary  seizure  and  forfeiture  of  the 
imported  articles  in  question,  provided 
the  following  requirements  are  satisfied: 

(1)  The  owner,  importer,  or  consignee 
of  the  article  (or  the  agent  of  such  a 
person)  previously  attempted  to  import 
the  article  into  the  United  States; 

(2)  The  article  was  previously  denied 
entry  into  the  United  States  by  reason  of 
a  final  exclusion  order,  and 

(3)  Upon  such  previous  denial  of 
enti7,  the  Secretary  of  the  Treasury 
provided  the  owner,  importer,  or 
consignee  of  the  article  (or  the  agent  of 
such  person)  with  written  notice  of  the 
aforesaid  exclusion  order  and  the  fact 
that  seizure  and  forfeiture  would  result 
firom  any  further  attempt  to  import  the 
article  into  the  United  States. 

(c)  Prior  to  taking  any  action  under 
this  section,  the  Commission  shall 
consider  the  effect  of  such  action  upon 
die  public  health  and  welfare, 
competitive  conditions  in  the  U.S. 
economy,  the  production  of  like  or 
directly  competitive  articles  in  the 
United  States,  and  U.S.  consumers.  The 
Commission  shall,  if  it  has  not  already 
done  so,  institute  a  formal  enforcement 
proceeding  under  §  211.56  at  the  time  of 


taking  action  imder  this  section  or  as 
soon  as  possible  thereafter,  in  order  to 
give  the  alleged  violator  and  other 
interested  parties  a  full  opportunity  to 
present  information  and  views  regarding 
the  continuation,  modification,  or 
revocation  of  Commission  action  taken 
under  this  section. 

$211.59  Notice  of  enforcement  action  to 
Government  agencies. 

(a)  Consultation.  The  Commission 
may  consult  with  or  seek  information 
from  any  Government  agency  while 
taking  action  under  this  subpart. 

(bj  Notification  of  Treasury.  The 
Commission  shall  notify  the  Secretary  of 
the  Treasury  of  any  action  under  this 
subpart  that  results  in  a  permanent  or 
temporary  exclusion  of  articles  from 
entiy,  or  the  revocation  of  an  order  to 
such  effect,  or  the  issuance  of  an  order 
compelling  seizure  and  forfeitme  of 
imported  articles. 

By  order  of  the  Commission. 

Kenneth  R.  Mason, 

Secretary. 

Issued:  August  24, 1988. 
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